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REGULATION ATS—ALTERNATIVE TRADING 
SYSTEMS 
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242.301 Requirements for alternative trad-

ing systems. 
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for alternative trading systems. 
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Sec. 
242.400 Customer margin requirements for 

security futures—authority, purpose, in-
terpretation, and scope. 

242.401 Definitions. 
242.402 General provisions. 
242.403 Required margin. 
242.404 Type, form and use of margin. 
242.405 Withdrawal of margin. 
242.406 Undermargined accounts. 

REGULATION AC—ANALYST CERTIFICATION 

242.500 Definitions 
242.501 Certifications in connection with re-

search reports. 
242.502 Certifications in connection with 

public appearances. 
242.503 Certain foreign research reports. 
242.504 Notification to associated persons. 
242.505 Exclusion for news media. 

AUTHORITY: 15 U.S.C. 77g, 77q(a), 77s(a), 78b, 
78c, 78g(c)(2), 78i(a), 78j, 78k–1(c), 78l, 78m, 
78mm, 78n, 78o(b), 78o(c), 78o(g), 78q(a), 
78q(b), 78q(h), 78w(a), 78dd–1, 80a–23, 80a–29, 
and 80a–37. 

SOURCE: 62 FR 544, Jan. 3, 1997, unless oth-
erwise noted. 

REGULATION M 

§ 242.100 Preliminary note; definitions. 
(a) Preliminary note: Any transaction 

or series of transactions, whether or 
not effected pursuant to the provisions 
of Regulation M (§§ 242.100–242.105 of 
this chapter), remain subject to the 
antifraud and antimanipulation provi-
sions of the securities laws, including, 
without limitation, Section 17(a) of the 
Securities Act of 1933 [15 U.S.C. 77q(a)] 
and Sections 9, 10(b), and 15(c) of the 
Securities Exchange Act of 1934 [15 
U.S.C. 78i, 78j(b), and 78o(c)]. 

(b) For purposes of regulation M 
(§§ 242.100 through 242.105 of this chap-
ter) the following definitions shall 
apply: 

ADTV means the worldwide average 
daily trading volume during the two 
full calendar months immediately pre-

ceding, or any 60 consecutive calendar 
days ending within the 10 calendar 
days preceding, the filing of the reg-
istration statement; or, if there is no 
registration statement or if the dis-
tribution involves the sale of securities 
on a delayed basis pursuant to § 230.415 
of this chapter, two full calendar 
months immediately preceding, or any 
consecutive 60 calendar days ending 
within the 10 calendar days preceding, 
the determination of the offering price. 

Affiliated purchaser means: 
(1) A person acting, directly or indi-

rectly, in concert with a distribution 
participant, issuer, or selling security 
holder in connection with the acquisi-
tion or distribution of any covered se-
curity; or 

(2) An affiliate, which may be a sepa-
rately identifiable department or divi-
sion of a distribution participant, 
issuer, or selling security holder, that, 
directly or indirectly, controls the pur-
chases of any covered security by a dis-
tribution participant, issuer, or selling 
security holder, whose purchases are 
controlled by any such person, or 
whose purchases are under common 
control with any such person; or 

(3) An affiliate, which may be a sepa-
rately identifiable department or divi-
sion of a distribution participant, 
issuer, or selling security holder, that 
regularly purchases securities for its 
own account or for the account of oth-
ers, or that recommends or exercises 
investment discretion with respect to 
the purchase or sale of securities; Pro-
vided, however, That this paragraph (3) 
shall not apply to such affiliate if the 
following conditions are satisfied: 

(i) The distribution participant, 
issuer, or selling security holder: 

(A) Maintains and enforces written 
policies and procedures reasonably de-
signed to prevent the flow of informa-
tion to or from the affiliate that might 
result in a violation of §§ 242.101, 
242.102, and 242.104; and 

(B) Obtains an annual, independent 
assessment of the operation of such 
policies and procedures; and 

(ii) The affiliate has no officers (or 
persons performing similar functions) 
or employees (other than clerical, min-
isterial, or support personnel) in com-
mon with the distribution participant, 
issuer, or selling security holder that 
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direct, effect, or recommend trans-
actions in securities; and 

(iii) The affiliate does not, during the 
applicable restricted period, act as a 
market maker (other than as a spe-
cialist in compliance with the rules of 
a national securities exchange), or en-
gage, as a broker or a dealer, in solic-
ited transactions or proprietary trad-
ing, in covered securities. 

Agent independent of the issuer means 
a trustee or other person who is inde-
pendent of the issuer. The agent shall 
be deemed to be independent of the 
issuer only if: 

(1) The agent is not an affiliate of the 
issuer; and 

(2) Neither the issuer nor any affil-
iate of the issuer exercises any direct 
or indirect control or influence over 
the prices or amounts of the securities 
to be purchased, the timing of, or the 
manner in which, the securities are to 
be purchased, or the selection of a 
broker or dealer (other than the inde-
pendent agent itself) through which 
purchases may be executed; Provided, 
however, That the issuer or its affiliate 
will not be deemed to have such con-
trol or influence solely because it re-
vises not more than once in any three- 
month period the source of the shares 
to fund the plan the basis for deter-
mining the amount of its contributions 
to a plan, or the basis for determining 
the frequency of its allocations to a 
plan, or any formula specified in a plan 
that determines the amount or timing 
of securities to be purchased by the 
agent. 

Asset-backed security has the meaning 
contained in General Instruction I.B.5. 
to Form S–3 (§ 239.13 of this chapter). 

At-the-market offering means an offer-
ing of securities at other than a fixed 
price. 

Business day refers to a 24 hour period 
determined with reference to the prin-
cipal market for the securities to be 
distributed, and that includes a com-
plete trading session for that market. 

Completion of participation in a dis-
tribution. Securities acquired in the dis-
tribution for investment by any person 
participating in a distribution, or any 
affiliated purchaser of such person, 
shall be deemed to be distributed. A 
person shall be deemed to have com-

pleted its participation in a distribu-
tion as follows: 

(1) An issuer or selling security hold-
er, when the distribution is completed; 

(2) An underwriter, when such per-
son’s participation has been distrib-
uted, including all other securities of 
the same class that are acquired in 
connection with the distribution, and 
any stabilization arrangements and 
trading restrictions in connection with 
the distribution have been terminated; 
Provided, however, That an under-
writer’s participation will not be 
deemed to have been completed if a 
syndicate overallotment option is exer-
cised in an amount that exceeds the 
net syndicate short position at the 
time of such exercise; and 

(3) Any other person participating in 
the distribution, when such person’s 
participation has been distributed. 

Covered security means any security 
that is the subject of a distribution, or 
any reference security. 

Current exchange rate means the cur-
rent rate of exchange between two cur-
rencies, which is obtained from at least 
one independent entity that provides 
or disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

Distribution means an offering of se-
curities, whether or not subject to reg-
istration under the Securities Act, that 
is distinguished from ordinary trading 
transactions by the magnitude of the 
offering and the presence of special 
selling efforts and selling methods. 

Distribution participant means an un-
derwriter, prospective underwriter, 
broker, dealer, or other person who has 
agreed to participate or is partici-
pating in a distribution. 

Electronic communications network has 
the meaning contained in § 240.11Ac1– 
1(a)(8) of this chapter. 

Employee has the meaning contained 
in Form S–8 (§ 239.16b of this chapter) 
relating to employee benefit plans. 

Exchange Act means the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et 
seq.). 

Independent bid means a bid by a per-
son who is not a distribution partici-
pant, issuer, selling security holder, or 
affiliated purchaser. 
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NASD means the National Associa-
tion of Securities Dealers, Inc. or any 
of its subsidiaries. 

Nasdaq means the Nasdaq system as 
defined in § 240.11Ac1–2(a)(3) of this 
chapter. 

Nasdaq security means a security that 
is authorized for quotation on Nasdaq, 
and such authorization is not sus-
pended, terminated, or prohibited. 

Net purchases means the amount by 
which a passive market maker’s pur-
chases exceed its sales. 

Offering price means the price at 
which the security is to be or is being 
distributed. 

Passive market maker means a market 
maker that effects bids or purchases in 
accordance with the provisions of 
§ 242.103. 

Penalty bid means an arrangement 
that permits the managing underwriter 
to reclaim a selling concession from a 
syndicate member in connection with 
an offering when the securities origi-
nally sold by the syndicate member are 
purchased in syndicate covering trans-
actions. 

Plan means any bonus, profit-shar-
ing, pension, retirement, thrift, sav-
ings, incentive, stock purchase, stock 
option, stock ownership, stock appre-
ciation, dividend reinvestment, or 
similar plan; or any dividend or inter-
est reinvestment plan or employee ben-
efit plan as defined in § 230.405 of this 
chapter. 

Principal market means the single se-
curities market with the largest aggre-
gate reported trading volume for the 
class of securities during the 12 full 
calendar months immediately pre-
ceding the filing of the registration 
statement; or, if there is no registra-
tion statement or if the distribution 
involves the sale of securities on a de-
layed basis pursuant to § 230.415 of this 
chapter, during the 12 full calendar 
months immediately preceding the de-
termination of the offering price. For 
the purpose of determining the aggre-
gate trading volume in a security, the 
trading volume of depositary shares 
representing such security shall be in-
cluded, and shall be multiplied by the 
multiple or fraction of the security 
represented by the depositary share. 
For purposes of this paragraph, deposi-
tary share means a security, evidenced 

by a depositary receipt, that represents 
another security, or a multiple or frac-
tion thereof, deposited with a deposi-
tary. 

Prospective underwriter means a per-
son: 

(1) Who has submitted a bid to the 
issuer or selling security holder, and 
who knows or is reasonably certain 
that such bid will be accepted, whether 
or not the terms and conditions of the 
underwriting have been agreed upon; or 

(2) Who has reached, or is reasonably 
certain to reach, an understanding 
with the issuer or selling security hold-
er, or managing underwriter that such 
person will become an underwriter, 
whether or not the terms and condi-
tions of the underwriting have been 
agreed upon. 

Public float value shall be determined 
in the manner set forth on the front 
page of Form 10–K (§ 249.310 of this 
chapter), even if the issuer of such se-
curities is not required to file Form 10– 
K, relating to the aggregate market 
value of common equity securities held 
by non-affiliates of the issuer. 

Reference period means the two full 
calendar months immediately pre-
ceding the filing of the registration 
statement or, if there is no registration 
statement or if the distribution in-
volves the sale of securities on a de-
layed basis pursuant to § 230.415 of this 
chapter, the two full calendar months 
immediately preceding the determina-
tion of the offering price. 

Reference security means a security 
into which a security that is the sub-
ject of a distribution (‘‘subject secu-
rity’’) may be converted, exchanged, or 
exercised or which, under the terms of 
the subject security, may in whole or 
in significant part determine the value 
of the subject security. 

Restricted period means: 
(1) For any security with an ADTV 

value of $100,000 or more of an issuer 
whose common equity securities have a 
public float value of $25 million or 
more, the period beginning on the later 
of one business day prior to the deter-
mination of the offering price or such 
time that a person becomes a distribu-
tion participant, and ending upon such 
person’s completion of participation in 
the distribution; and 
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(2) For all other securities, the period 
beginning on the later of five business 
days prior to the determination of the 
offering price or such time that a per-
son becomes a distribution participant, 
and ending upon such person’s comple-
tion of participation in the distribu-
tion. 

(3) In the case of a distribution in-
volving a merger, acquisition, or ex-
change offer, the period beginning on 
the day proxy solicitation or offering 
materials are first disseminated to se-
curity holders, and ending upon the 
completion of the distribution. 

Securities Act means the Securities 
Act of 1933 (15 U.S.C. 77a et seq.). 

Selling security holder means any per-
son on whose behalf a distribution is 
made, other than an issuer. 

Stabilize or stabilizing means the plac-
ing of any bid, or the effecting of any 
purchase, for the purpose of pegging, 
fixing, or maintaining the price of a se-
curity. 

Syndicate covering transaction means 
the placing of any bid or the effecting 
of any purchase on behalf of the sole 
distributor or the underwriting syn-
dicate or group to reduce a short posi-
tion created in connection with the of-
fering. 

30% ADTV limitation means 30 percent 
of the market maker’s ADTV in a cov-
ered security during the reference pe-
riod, as obtained from the NASD. 

Underwriter means a person who has 
agreed with an issuer or selling secu-
rity holder: 

(1) To purchase securities for dis-
tribution; or 

(2) To distribute securities for or on 
behalf of such issuer or selling security 
holder; or 

(3) To manage or supervise a distribu-
tion of securities for or on behalf of 
such issuer or selling security holder. 

[62 FR 544, Jan. 3, 1997, as amended at 62 FR 
11323, Mar. 12, 1997] 

§ 242.101 Activities by distribution 
participants. 

(a) Unlawful Activity. In connection 
with a distribution of securities, it 
shall be unlawful for a distribution par-
ticipant or an affiliated purchaser of 
such person, directly or indirectly, to 
bid for, purchase, or attempt to induce 
any person to bid for or purchase, a 

covered security during the applicable 
restricted period; Provided, however, 
That if a distribution participant or af-
filiated purchaser is the issuer or sell-
ing security holder of the securities 
subject to the distribution, such person 
shall be subject to the provisions of 
§ 242.102, rather than this section. 

(b) Excepted Activity. The following 
activities shall not be prohibited by 
paragraph (a) of this section: 

(1) Research. The publication or dis-
semination of any information, opin-
ion, or recommendation, if the condi-
tions of §§ 230.138 or 230.139 of this chap-
ter are met; or 

(2) Transactions complying with certain 
other sections. Transactions complying 
with §§ 242.103 or 242.104; or 

(3) Odd-lot transactions. Transactions 
in odd-lots; or transactions to offset 
odd-lots in connection with an odd-lot 
tender offer conducted pursuant to 
§ 240.13e–4(h)(5) of this chapter; or 

(4) Exercises of securities. The exercise 
of any option, warrant, right, or any 
conversion privilege set forth in the in-
strument governing a security; or 

(5) Unsolicited transactions. Unsolic-
ited brokerage transactions; or unsolic-
ited purchases that are not effected 
from or through a broker or dealer, on 
a securities exchange, or through an 
inter-dealer quotation system or elec-
tronic communications network; or 

(6) Basket transactions. (i) Bids or pur-
chases, in the ordinary course of busi-
ness, in connection with a basket of 20 
or more securities in which a covered 
security does not comprise more than 
5% of the value of the basket pur-
chased; or 

(ii) Adjustments to such a basket in 
the ordinary course of business as a re-
sult of a change in the composition of 
a standardized index; or 

(7) De minimis transactions. Purchases 
during the restricted period, other than 
by a passive market maker, that total 
less than 2% of the ADTV of the secu-
rity being purchased, or unaccepted 
bids; Provided, however, That the person 
making such bid or purchase has main-
tained and enforces written policies 
and procedures reasonably designed to 
achieve compliance with the other pro-
visions of this section; or 
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(8) Transactions in connection with a 
distribution. Transactions among dis-
tribution participants in connection 
with a distribution, and purchases of 
securities from an issuer or selling se-
curity holder in connection with a dis-
tribution, that are not effected on a se-
curities exchange, or through an inter- 
dealer quotation system or electronic 
communications network; or 

(9) Offers to sell or the solicitation of of-
fers to buy. Offers to sell or the solicita-
tion of offers to buy the securities 
being distributed (including securities 
acquired in stabilizing), or securities 
offered as principal by the person mak-
ing such offer or solicitation; or 

(10) Transactions in Rule 144A securi-
ties. Transactions in securities eligible 
for resale under § 230.144A(d)(3) of this 
chapter, or any reference security, if 
the Rule 144A securities are offered or 
sold in the United States solely to: 

(i) Qualified institutional buyers, as 
defined in § 230.144A(a)(1) of this chap-
ter, or to offerees or purchasers that 
the seller and any person acting on be-
half of the seller reasonably believes 
are qualified institutional buyers, in 
transactions exempt from registration 
under section 4(2) of the Securities Act 
(15 U.S.C. 77d(2)) or §§ 230.144A or 230.501 
through 230.508 of this chapter; or 

(ii) Persons not deemed to be ‘‘U.S. 
persons’’ for purposes of §§ 230.902(o)(2) 
or 230.902(o)(7) of this chapter, during a 
distribution qualifying under para-
graph (b)(10)(i) of this section. 

(c) Excepted Securities. The provisions 
of this section shall not apply to any of 
the following securities: 

(1) Actively-traded securities. Securi-
ties that have an ADTV value of at 
least $1 million and are issued by an 
issuer whose common equity securities 
have a public float value of at least 
$150 million; Provided, however, That 
such securities are not issued by the 
distribution participant or an affiliate 
of the distribution participant; or 

(2) Investment grade nonconvertible and 
asset-backed securities. Nonconvertible 
debt securities, nonconvertible pre-
ferred securities, and asset-backed se-
curities, that are rated by at least one 
nationally recognized statistical rating 
organization, as that term is used in 
§ 240.15c3–1 of this chapter, in one of its 

generic rating categories that signifies 
investment grade; or 

(3) Exempted securities. ‘‘Exempted se-
curities’’ as defined in section 3(a)(12) 
of the Exchange Act (15 U.S.C. 
78c(a)(12)); or 

(4) Face-amount certificates or securi-
ties issued by an open-end management 
investment company or unit investment 
trust. Face-amount certificates issued 
by a face-amount certificate company, 
or redeemable securities issued by an 
open-end management investment 
company or a unit investment trust. 
Any terms used in this paragraph (c)(4) 
that are defined in the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) shall have the meanings specified 
in such Act. 

(d) Exemptive Authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 

§ 242.102 Activities by issuers and sell-
ing security holders during a dis-
tribution. 

(a) Unlawful Activity. In connection 
with a distribution of securities ef-
fected by or on behalf of an issuer or 
selling security holder, it shall be un-
lawful for such person, or any affiliated 
purchaser of such person, directly or 
indirectly, to bid for, purchase, or at-
tempt to induce any person to bid for 
or purchase, a covered security during 
the applicable restricted period; Except 
That if an affiliated purchaser is a dis-
tribution participant, such affiliated 
purchaser may comply with § 242.101, 
rather than this section. 

(b) Excepted Activity. The following 
activities shall not be prohibited by 
paragraph (a) of this section: 

(1) Odd-lot transactions. Transactions 
in odd-lots, or transactions to offset 
odd-lots in connection with an odd-lot 
tender offer conducted pursuant to 
§ 240.13e–4(h)(5) of this chapter; or 

(2) Transactions by closed-end invest-
ment companies. (i) Transactions com-
plying with § 270.23c–3 of this chapter; 
or 
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(ii) Periodic tender offers of securi-
ties, at net asset value, conducted pur-
suant to § 240.13e–4 of this chapter by a 
closed-end investment company that 
engages in a continuous offering of its 
securities pursuant to § 230.415 of this 
chapter; Provided, however, That such 
securities are not traded on a securi-
ties exchange or through an inter-deal-
er quotation system or electronic com-
munications network; or 

(3) Redemptions by commodity pools or 
limited partnerships. Redemptions by 
commodity pools or limited partner-
ships, at a price based on net asset 
value, which are effected in accordance 
with the terms and conditions of the 
instruments governing the securities; 
Provided, however, That such securities 
are not traded on a securities ex-
change, or through an inter-dealer 
quotation system or electronic commu-
nications network; or 

(4) Exercises of securities. The exercise 
of any option, warrant, right, or any 
conversion privilege set forth in the in-
strument governing a security; or 

(5) Offers to sell or the solicitation of of-
fers to buy. Offers to sell or the solicita-
tion of offers to buy the securities 
being distributed; or 

(6) Unsolicited purchases. Unsolicited 
purchases that are not effected from or 
through a broker or dealer, on a securi-
ties exchange, or through an inter- 
dealer quotation system or electronic 
communications network; or 

(7) Transactions in Rule 144A securities. 
Transactions in securities eligible for 
resale under § 230.144A(d)(3) of this 
chapter, or any reference security, if 
the Rule 144A securities are offered or 
sold in the United States solely to: 

(i) Qualified institutional buyers, as 
defined in § 230.144A(a)(1) of this chap-
ter, or to offerees or purchasers that 
the seller and any person acting on be-
half of the seller reasonably believes 
are qualified institutional buyers, in 
transactions exempt from registration 
under section 4(2) of the Securities Act 
(15 U.S.C. 77d(2)) or §§ 230.144A or 230.501 
through 230.508 of this chapter; or 

(ii) Persons not deemed to be ‘‘U.S. 
persons’’ for purposes of §§ 230.902(o)(2) 
or 230.902(o)(7) of this chapter, during a 
distribution qualifying under para-
graph (b)(7)(i) of this section. 

(c) Plans. (1) Paragraph (a) of this 
section shall not apply to distributions 
of securities pursuant to a plan, which 
are made: 

(i) Solely to employees or security 
holders of an issuer or its subsidiaries, 
or to a trustee or other person acquir-
ing such securities for the accounts of 
such persons; or 

(ii) To persons other than employees 
or security holders, if bids for or pur-
chases of securities pursuant to the 
plan are effected solely by an agent 
independent of the issuer and the secu-
rities are from a source other than the 
issuer or an affiliated purchaser of the 
issuer. 

(2) Bids for or purchases of any secu-
rity made or effected by or for a plan 
shall be deemed to be a purchase by the 
issuer unless the bid is made, or the 
purchase is effected, by an agent inde-
pendent of the issuer. 

(d) Excepted Securities. The provisions 
of this section shall not apply to any of 
the following securities: 

(1) Actively-traded reference securities. 
Reference securities with an ADTV 
value of at least $1 million that are 
issued by an issuer whose common eq-
uity securities have a public float 
value of at least $150 million; Provided, 
however, That such securities are not 
issued by the issuer, or any affiliate of 
the issuer, of the security in distribu-
tion. 

(2) Investment grade nonconvertible and 
asset-backed securities. Nonconvertible 
debt securities, nonconvertible pre-
ferred securities, and asset-backed se-
curities, that are rated by at least one 
nationally recognized statistical rating 
organization, as that term is used in 
§ 240.15c3–1 of this chapter, in one of its 
generic rating categories that signifies 
investment grade; or 

(3) Exempted securities. ‘‘Exempted se-
curities’’ as defined in section 3(a)(12) 
of the Exchange Act (15 U.S.C. 
78c(a)(12)); or 

(4) Face-amount certificates or securi-
ties issued by an open-end management 
investment company or unit investment 
trust. Face-amount certificates issued 
by a face-amount certificate company, 
or redeemable securities issued by an 
open-end management investment 
company or a unit investment trust. 
Any terms used in this paragraph (d)(4) 
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that are defined in the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.) shall have the meanings specified 
in such Act. 

(e) Exemptive Authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 

[62 FR 544, Jan. 3, 1997, as amended at 62 FR 
11323, Mar. 12, 1997] 

§ 242.103 Nasdaq passive market mak-
ing. 

(a) Scope of Section. This section per-
mits broker-dealers to engage in mar-
ket making transactions in covered se-
curities that are Nasdaq securities 
without violating the provisions of 
§ 242.101; Except That this section shall 
not apply to any security for which a 
stabilizing bid subject to § 242.104 is in 
effect, or during any at-the-market of-
fering or best efforts offering. 

(b) Conditions to be Met—(1) General 
limitations. A passive market maker 
must effect all transactions in the ca-
pacity of a registered market maker on 
Nasdaq. A passive market maker shall 
not bid for or purchase a covered secu-
rity at a price that exceeds the highest 
independent bid for the covered secu-
rity at the time of the transaction, ex-
cept as permitted by paragraph (b)(3) of 
this section or required by a rule pro-
mulgated by the Commission or the 
NASD governing the handling of cus-
tomer orders. 

(2) Purchase limitation. On each day of 
the restricted period, a passive market 
maker’s net purchases shall not exceed 
the greater of its 30% ADTV limitation 
or 200 shares (together, ‘‘purchase limi-
tation’’); Provided, however, That a pas-
sive market maker may purchase all of 
the securities that are part of a single 
order that, when executed, results in 
its purchase limitation being equalled 
or exceeded. If a passive market mak-
er’s net purchases equal or exceed its 
purchase limitation, it shall withdraw 
promptly its quotations from Nasdaq. 
If a passive market maker withdraws 
its quotations pursuant to this para-
graph, it may not effect any bid or pur-
chase in the covered security for the 

remainder of that day, irrespective of 
any later sales during that day, unless 
otherwise permitted by § 242.101. 

(3) Requirement to lower the bid. If all 
independent bids for a covered security 
are reduced to a price below the passive 
market maker’s bid, the passive mar-
ket maker must lower its bid promptly 
to a level not higher than the then 
highest independent bid; Provided, how-
ever, That a passive market maker may 
continue to bid and effect purchases at 
its bid at a price exceeding the then 
highest independent bid until the pas-
sive market maker purchases an aggre-
gate amount of the covered security 
that equals or, through the purchase of 
all securities that are part of a single 
order, exceeds the lesser of two times 
the minimum quotation size for the se-
curity, as determined by NASD rules, 
or the passive market maker’s remain-
ing purchasing capacity under para-
graph (b)(2) of this section. 

(4) Limitation on displayed size. At all 
times, the passive market maker’s dis-
played bid size may not exceed the less-
er of the minimum quotation size for 
the covered security, or the passive 
market maker’s remaining purchasing 
capacity under paragraph (b)(2) of this 
section; Provided, however, That a pas-
sive market maker whose purchasing 
capacity at any time is between one 
and 99 shares may display a bid size of 
100 shares. 

(5) Identification of a passive market 
making bid. The bid displayed by a pas-
sive market maker shall be designated 
as such. 

(6) Notification and reporting to the 
NASD. A passive market maker shall 
notify the NASD in advance of its in-
tention to engage in passive market 
making, and shall submit to the NASD 
information regarding passive market 
making purchases, in such form as the 
NASD shall prescribe. 

(7) Prospectus disclosure. The pro-
spectus for any registered offering in 
which any passive market maker in-
tends to effect transactions in any cov-
ered security shall contain the infor-
mation required in §§ 228.502, 228.508, 
229.502, and 229.508 of this chapter. 

(c) Transactions at Prices Resulting 
from Unlawful Activity. No transaction 
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shall be made at a price that the pas-
sive market maker knows or has rea-
son to know is the result of activity 
that is fraudulent, manipulative, or de-
ceptive under the securities laws, or 
any rule or regulation thereunder. 

§ 242.104 Stabilizing and other activi-
ties in connection with an offering. 

(a) Unlawful Activity. It shall be un-
lawful for any person, directly or indi-
rectly, to stabilize, to effect any syn-
dicate covering transaction, or to im-
pose a penalty bid, in connection with 
an offering of any security, in con-
travention of the provisions of this sec-
tion. No stabilizing shall be effected at 
a price that the person stabilizing 
knows or has reason to know is in con-
travention of this section, or is the re-
sult of activity that is fraudulent, ma-
nipulative, or deceptive under the secu-
rities laws, or any rule or regulation 
thereunder. 

(b) Purpose. Stabilizing is prohibited 
except for the purpose of preventing or 
retarding a decline in the market price 
of a security. 

(c) Priority. To the extent permitted 
or required by the market where stabi-
lizing occurs, any person stabilizing 
shall grant priority to any independent 
bid at the same price irrespective of 
the size of such independent bid at the 
time that it is entered. 

(d) Control of Stabilizing. No sole dis-
tributor or syndicate or group stabi-
lizing the price of a security or any 
member or members of such syndicate 
or group shall maintain more than one 
stabilizing bid in any one market at 
the same price at the same time. 

(e) At-the-Market Offerings. Stabi-
lizing is prohibited in an at-the-market 
offering. 

(f) Stabilizing Levels—(1) Maximum sta-
bilizing bid. Notwithstanding the other 
provisions of this paragraph (f), no sta-
bilizing shall be made at a price higher 
than the lower of the offering price or 
the stabilizing bid for the security in 
the principal market (or, if the prin-
cipal market is closed, the stabilizing 
bid in the principal market at its pre-
vious close). 

(2) Initiating stabilizing—(i) Initiating 
stabilizing when the principal market is 
open. After the opening of quotations 
for the security in the principal mar-

ket, stabilizing may be initiated in any 
market at a price no higher than the 
last independent transaction price for 
the security in the principal market if 
the security has traded in the principal 
market on the day stabilizing is initi-
ated or on the most recent prior day of 
trading in the principal market and the 
current asked price in the principal 
market is equal to or greater than the 
last independent transaction price. If 
both conditions of the preceding sen-
tence are not satisfied, stabilizing may 
be initiated in any market after the 
opening of quotations in the principal 
market at a price no higher than the 
highest current independent bid for the 
security in the principal market. 

(ii) Initiating stabilizing when the prin-
cipal market is closed. (A) When the 
principal market for the security is 
closed, but immediately before the 
opening of quotations for the security 
in the market where stabilizing will be 
initiated, stabilizing may be initiated 
at a price no higher than the lower of: 

(1) The price at which stabilizing 
could have been initiated in the prin-
cipal market for the security at its pre-
vious close; or 

(2) The most recent price at which an 
independent transaction in the secu-
rity has been effected in any market 
since the close of the principal market, 
if the person stabilizing knows or has 
reason to know of such transaction. 

(B) When the principal market for 
the security is closed, but after the 
opening of quotations in the market 
where stabilizing will be initiated, sta-
bilizing may be initiated at a price no 
higher than the lower of: 

(1) The price at which stabilization 
could have been initiated in the prin-
cipal market for the security at its pre-
vious close; or 

(2) The last independent transaction 
price for the security in that market if 
the security has traded in that market 
on the day stabilizing is initiated or on 
the last preceding business day and the 
current asked price in that market is 
equal to or greater than the last inde-
pendent transaction price. If both con-
ditions of the preceding sentence are 
not satisfied, under this paragraph 
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(f)(2)(ii)(B)(2), stabilizing may be initi-
ated at a price no higher than the high-
est current independent bid for the se-
curity in that market. 

(iii) Initiating stabilizing when there is 
no market for the security or before the 
offering price is determined. If no bona 
fide market for the security being dis-
tributed exists at the time stabilizing 
is initiated, no stabilizing shall be ini-
tiated at a price in excess of the offer-
ing price. If stabilizing is initiated be-
fore the offering price is determined, 
then stabilizing may be continued after 
determination of the offering price at 
the price at which stabilizing then 
could be initiated. 

(3) Maintaining or carrying over a sta-
bilizing bid. A stabilizing bid initiated 
pursuant to paragraph (f)(2) of this sec-
tion, which has not been discontinued, 
may be maintained, or carried over 
into another market, irrespective of 
changes in the independent bids or 
transaction prices for the security. 

(4) Increasing or reducing a stabilizing 
bid. A stabilizing bid may be increased 
to a price no higher than the highest 
current independent bid for the secu-
rity in the principal market if the prin-
cipal market is open, or, if the prin-
cipal market is closed, to a price no 
higher than the highest independent 
bid in the principal market at the pre-
vious close thereof. A stabilizing bid 
may be reduced, or carried over into 
another market at a reduced price, ir-
respective of changes in the inde-
pendent bids or transaction prices for 
the security. If stabilizing is discon-
tinued, it shall not be resumed at a 
price higher than the price at which 
stabilizing then could be initiated. 

(5) Initiating, maintaining, or adjusting 
a stabilizing bid to reflect the current ex-
change rate. If a stabilizing bid is ex-
pressed in a currency other than the 
currency of the principal market for 
the security, such bid may be initiated, 
maintained, or adjusted to reflect the 
current exchange rate, consistent with 
the provisions of this section. If, in ini-
tiating, maintaining, or adjusting a 
stabilizing bid pursuant to this para-
graph (f)(5), the bid would be at or 
below the midpoint between two trad-
ing differentials, such stabilizing bid 
shall be adjusted downward to the 
lower differential. 

(6) Adjustments to stabilizing bid. If a 
security goes ex-dividend, ex-rights, or 
ex-distribution, the stabilizing bid 
shall be reduced by an amount equal to 
the value of the dividend, right, or dis-
tribution. If, in reducing a stabilizing 
bid pursuant to this paragraph (f)(6), 
the bid would be at or below the mid-
point between two trading differen-
tials, such stabilizing bid shall be ad-
justed downward to the lower differen-
tial. 

(7) Stabilizing of components. When 
two or more securities are being of-
fered as a unit, the component securi-
ties shall not be stabilized at prices the 
sum of which exceeds the then permis-
sible stabilizing price for the unit. 

(8) Special prices. Any stabilizing 
price that otherwise meets the require-
ments of this section need not be ad-
justed to reflect special prices avail-
able to any group or class of persons 
(including employees or holders of war-
rants or rights). 

(g) Offerings with no U.S. Stabilizing 
Activities. (1) Stabilizing to facilitate 
an offering of a security in the United 
States shall not be deemed to be in vio-
lation of this section if all of the fol-
lowing conditions are satisfied: 

(i) No stabilizing is made in the 
United States; 

(ii) Stabilizing outside the United 
States is made in a jurisdiction with 
statutory or regulatory provisions gov-
erning stabilizing that are comparable 
to the provisions of this section; and 

(iii) No stabilizing is made at a price 
above the offering price in the United 
States, except as permitted by para-
graph (f)(5) of this section. 

(2) For purposes of this paragraph (g), 
the Commission by rule, regulation, or 
order may determine whether a foreign 
statute or regulation is comparable to 
this section considering, among other 
things, whether such foreign statute or 
regulation: specifies appropriate pur-
poses for which stabilizing is per-
mitted; provides for disclosure and con-
trol of stabilizing activities; places 
limitations on stabilizing levels; re-
quires appropriate recordkeeping; pro-
vides other protections comparable to 
the provisions of this section; and 
whether procedures exist to enable the 
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Commission to obtain information con-
cerning any foreign stabilizing trans-
actions. 

(h) Disclosure and Notification. (1) Any 
person displaying or transmitting a bid 
that such person knows is for the pur-
pose of stabilizing shall provide prior 
notice to the market on which such 
stabilizing will be effected, and shall 
disclose its purpose to the person with 
whom the bid is entered. 

(2) Any person effecting a syndicate 
covering transaction or imposing a 
penalty bid shall provide prior notice 
to the self-regulatory organization 
with direct authority over the prin-
cipal market in the United States for 
the security for which the syndicate 
covering transaction is effected or the 
penalty bid is imposed. 

(3) Any person subject to this section 
who sells to, or purchases for the ac-
count of, any person any security 
where the price of such security may 
be or has been stabilized, shall send to 
the purchaser at or before the comple-
tion of the transaction, a prospectus, 
offering circular, confirmation, or 
other document containing a state-
ment similar to that comprising the 
statement provided for in Item 502(d) of 
Regulation S–B (§ 228.502(d) of this 
chapter) or Item 502(d) of Regulation 
S–K (§ 229.502(d) of this chapter). 

(i) Recordkeeping Requirements. A per-
son subject to this section shall keep 
the information and make the notifica-
tion required by § 240.17a–2 of this chap-
ter. 

(j) Excepted Securities. The provisions 
of this section shall not apply to: 

(1) Exempted Securities. ‘‘Exempted se-
curities,’’ as defined in section 3(a)(12) 
of the Exchange Act (15 U.S.C. 
78c(a)(12)); or 

(2) Transactions of Rule 144A securities. 
Transactions in securities eligible for 
resale under § 230.144A(d)(3) of this 
chapter, if such securities are offered 
or sold in the United States solely to: 

(i) Qualified institutional buyers, as 
defined in § 230.144A(a)(1) of this chap-
ter, or to offerees or purchasers that 
the seller and any person acting on be-
half of the seller reasonably believes 
are qualified institutional buyers, in a 
transaction exempt from registration 
under section 4(2) of the Securities Act 

(15 U.S.C. 77d(2)) or §§ 230.144A or 230.501 
through 230.508 of this chapter; or 

(ii) Persons not deemed to be ‘‘U.S. 
persons’’ for purposes of §§ 230.902(o)(2) 
or 230.902(o)(7) of this chapter, during a 
distribution qualifying under para-
graph (j)(2)(i) of this section. 

(k) Exemptive Authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 

[62 FR 544, Jan. 3, 1997, as amended at 62 FR 
11323, Mar. 12, 1997; 62 FR 13213, Mar. 19, 1997] 

§ 242.105 Short selling in connection 
with a public offering. 

(a) Unlawful Activity. In connection 
with an offering of securities for cash 
pursuant to a registration statement 
or a notification on Form 1–A (§ 239.90 
of this chapter) filed under the Securi-
ties Act, it shall be unlawful for any 
person to cover a short sale with of-
fered securities purchased from an un-
derwriter or broker or dealer partici-
pating in the offering, if such short 
sale occurred during the shorter of: 

(1) The period beginning five business 
days before the pricing of the offered 
securities and ending with such pric-
ing; or 

(2) The period beginning with the ini-
tial filing of such registration state-
ment or notification on Form 1–A and 
ending with the pricing. 

(b) Excepted Offerings. This section 
shall not apply to offerings filed under 
§ 230.415 of this chapter or to offerings 
that are not conducted on a firm com-
mitment basis. 

(c) Exemptive Authority. Upon written 
application or upon its own motion, 
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any 
transaction or class of transactions, or 
to any security or class of securities. 
By the Commission. 
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REGULATION ATS—ALTERNATIVE 
TRADING SYSTEMS 

SOURCE: Sections 242.300 through 242.303 ap-
pear at 63 FR 70921, Dec. 22, 1998, unless oth-
erwise noted. 

PRELIMINARY NOTES 

1. An alternative trading system is re-
quired to comply with the requirements in 
this Regulation ATS, unless such alternative 
trading system: 

(a) Is registered as a national securities ex-
change; 

(b) Is exempt from registration as a na-
tional securities exchange based on the lim-
ited volume of transactions effected on the 
alternative trading system; or 

(c) Trades only government securities and 
certain other related instruments. 

All alternative trading systems must com-
ply with the antifraud, antimanipulation, 
and other applicable provisions of the federal 
securities laws. 

2. The requirements imposed upon an alter-
native trading system by Regulation ATS 
are in addition to any requirements applica-
ble to broker-dealers registered under sec-
tion 15 of the Act, (15 U.S.C. 78o). 

3. An alternative trading system must 
comply with any applicable state law relat-
ing to the offer or sale of securities or the 
registration or regulation of persons or enti-
ties effecting transactions in securities. 

4. The disclosures made pursuant to the 
provisions of this section are in addition to 
any other disclosure requirements under the 
federal securities laws. 

§ 242.300 Definitions. 
For purposes of this section, the fol-

lowing definitions shall apply: 
(a) Alternative trading system means 

any organization, association, person, 
group of persons, or system: 

(1) That constitutes, maintains, or 
provides a market place or facilities 
for bringing together purchasers and 
sellers of securities or for otherwise 
performing with respect to securities 
the functions commonly performed by 
a stock exchange within the meaning 
of § 240.3b–16 of this chapter; and 

(2) That does not: 
(i) Set rules governing the conduct of 

subscribers other than the conduct of 
such subscribers’ trading on such orga-
nization, association, person, group of 
persons, or system; or 

(ii) Discipline subscribers other than 
by exclusion from trading. 

(b) Subscriber means any person that 
has entered into a contractual agree-

ment with an alternative trading sys-
tem to access such alternative trading 
system for the purpose of effecting 
transactions in securities or submit-
ting, disseminating, or displaying or-
ders on such alternative trading sys-
tem, including a customer, member, 
user, or participant in an alternative 
trading system. A subscriber, however, 
shall not include a national securities 
exchange or national securities asso-
ciation. 

(c) Affiliate of a subscriber means any 
person that, directly or indirectly, con-
trols, is under common control with, or 
is controlled by, the subscriber, includ-
ing any employee. 

(d) Debt security shall mean any secu-
rity other than an equity security, as 
defined in § 240.3a11–1 of this chapter, as 
well as non-participatory preferred 
stock. 

(e) Order means any firm indication 
of a willingness to buy or sell a secu-
rity, as either principal or agent, in-
cluding any bid or offer quotation, 
market order, limit order, or other 
priced order. 

(f) Control means the power, directly 
or indirectly, to direct the manage-
ment or policies of an alternative trad-
ing system, whether through ownership 
of securities, by contract, or otherwise. 
A person is presumed to control an al-
ternative trading system, if that per-
son: 

(1) Is a director, general partner, or 
officer exercising executive responsi-
bility (or having similar status or per-
forming similar functions); 

(2) Directly or indirectly has the 
right to vote 25 percent or more of a 
class of voting security or has the 
power to sell or direct the sale of 25 
percent or more of a class of voting se-
curities of the alternative trading sys-
tem; or 

(3) In the case of a partnership, has 
contributed, or has the right to receive 
upon dissolution, 25 percent or more of 
the capital of the alternative trading 
system. 

(g) Covered security shall have the 
meaning provided in § 240.11Ac1–1(a)(6) 
of this chapter, provided, however, that 
a debt or convertible debt security 
shall not be deemed a covered security 
for purposes of Regulation ATS. 
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(h) Effective transaction reporting plan 
shall have the meaning provided in 
§ 240.11Aa3–1(a)(3) of this chapter. 

(i) Exchange market maker shall have 
the meaning provided in § 240.11Ac1– 
1(a)(9) of this chapter. 

(j) OTC market maker shall have the 
meaning provided in § 240.11Ac1–1(a)(13) 
of this chapter. 

(k) Investment grade corporate debt se-
curity shall mean any security that: 

(1) Evidences a liability of the issuer 
of such security; 

(2) Has a fixed maturity date that is 
at least one year following the date of 
issuance; 

(3) Is rated in one of the four highest 
ratings categories by at least one Na-
tionally Recognized Statistical Rat-
ings Organization; and 

(4) Is not an exempted security, as 
defined in section 3(a)(12) of the Act (15 
U.S.C. 78c(a)(12)). 

(l) Non-investment grade corporate debt 
security shall mean any security that: 

(1) Evidences a liability of the issuer 
of such security; 

(2) Has a fixed maturity date that is 
at least one year following the date of 
issuance; 

(3) Is not rated in one of the four 
highest ratings categories by at least 
one Nationally Recognized Statistical 
Ratings Organization; and 

(4) Is not an exempted security, as 
defined in section 3(a)(12) of the Act (15 
U.S.C. 78c(a)(12)). 

(m) Commercial paper shall mean any 
note, draft, or bill of exchange which 
arises out of a current transaction or 
the proceeds of which have been or are 
to be used for current transactions, and 
which has a maturity at the time of 
issuance of not exceeding nine months, 
exclusive of days of grace, or any re-
newal thereof the maturity of which is 
likewise limited. 

§ 242.301 Requirements for alternative 
trading systems. 

(a) Scope of section. An alternative 
trading system shall comply with the 
requirements in paragraph (b) of this 
section, unless such alternative trading 
system: 

(1) Is registered as an exchange under 
section 6 of the Act, (15 U.S.C. 78f); 

(2) Is exempted by the Commission 
from registration as an exchange based 

on the limited volume of transactions 
effected; 

(3) Is operated by a national securi-
ties association; 

(4)(i) Is registered as a broker-dealer 
under sections 15(b) or 15C of the Act 
(15 U.S.C. 78o(b), and 78o–5), or is a 
bank, and 

(ii) Limits its securities activities to 
the following instruments: 

(A) Government securities, as defined 
in section 3(a)(42) of the Act, (15 U.S.C. 
78c(a)(42)); 

(B) Repurchase and reverse repur-
chase agreements solely involving se-
curities included within paragraph 
(a)(4)(ii)(A) of this section; 

(C) Any put, call, straddle, option, or 
privilege on a government security, 
other than a put, call, straddle, option, 
or privilege that: 

(1) Is traded on one or more national 
securities exchanges; or 

(2) For which quotations are dissemi-
nated through an automated quotation 
system operated by a registered securi-
ties association; and 

(D) Commercial paper. 
(5) Is exempted, conditionally or un-

conditionally, by Commission order, 
after application by such alternative 
trading system, from one or more of 
the requirements of paragraph (b) of 
this section. The Commission will 
grant such exemption only after deter-
mining that such an order is consistent 
with the public interest, the protection 
of investors, and the removal of im-
pediments to, and perfection of the 
mechanisms of, a national market sys-
tem. 

(b) Requirements. Every alternative 
trading system subject to this Regula-
tion ATS, pursuant to paragraph (a) of 
this section, shall comply with the re-
quirements in this paragraph (b). 

(1) Broker-dealer registration. The al-
ternative trading system shall register 
as a broker-dealer under section 15 of 
the Act, (15 U.S.C. 78o). 

(2) Notice. (i) The alternative trading 
system shall file an initial operation 
report on Form ATS, § 249.637 of this 
chapter, in accordance with the in-
structions therein, at least 20 days 
prior to commencing operation as an 
alternative trading system, or if the al-
ternative trading system is operating 
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as of April 21, 1999, no later than May 
11, 1999. 

(ii) The alternative trading system 
shall file an amendment on Form ATS 
at least 20 calendar days prior to im-
plementing a material change to the 
operation of the alternative trading 
system. 

(iii) If any information contained in 
the initial operation report filed under 
paragraph (b)(2)(i) of this section be-
comes inaccurate for any reason and 
has not been previously reported to the 
Commission as an amendment on Form 
ATS, the alternative trading system 
shall file an amendment on Form ATS 
correcting such information within 30 
calendar days after the end of each cal-
endar quarter in which the alternative 
trading system has operated. 

(iv) The alternative trading system 
shall promptly file an amendment on 
Form ATS correcting information pre-
viously reported on Form ATS after 
discovery that any information filed 
under paragraphs (b)(2)(i), (ii) or (iii) of 
this section was inaccurate when filed. 

(v) The alternative trading system 
shall promptly file a cessation of oper-
ations report on Form ATS in accord-
ance with the instructions therein 
upon ceasing to operate as an alter-
native trading system. 

(vi) Every notice or amendment filed 
pursuant to this paragraph (b)(2) shall 
constitute a ‘‘report’’ within the mean-
ing of sections 11A, 17(a), 18(a), and 
32(a), (15 U.S.C. 78k–1, 78q(a), 78r(a), and 
78ff(a)), and any other applicable provi-
sions of the Act. 

(vii) The reports provided for in para-
graph (b)(2) of this section shall be con-
sidered filed upon receipt by the Divi-
sion of Market Regulation, Stop 10–2, 
at the Commission’s principal office in 
Washington, DC. Duplicate originals of 
the reports provided for in paragraphs 
(b)(2)(i) through (v) of this section 
must be filed with surveillance per-
sonnel designated as such by any self- 
regulatory organization that is the des-
ignated examining authority for the al-
ternative trading system pursuant to 
§ 240.17d–1 of this chapter simulta-
neously with filing with the Commis-
sion. Duplicates of the reports required 
by paragraph (b)(9) of this section shall 
be provided to surveillance personnel 
of such self-regulatory authority upon 

request. All reports filed pursuant to 
this paragraph (b)(2) and paragraph 
(b)(9) of this section shall be deemed 
confidential when filed. 

(3) Order display and execution access. 
(i) An alternative trading system shall 
comply with the requirements set forth 
in paragraph (b)(3)(ii) of this section, 
with respect to any covered security in 
which the alternative trading system: 

(A) Displays subscriber orders to any 
person (other than alternative trading 
system employees); and 

(B) During at least 4 of the preceding 
6 calendar months, had an average 
daily trading volume of 5 percent or 
more of the aggregate average daily 
share volume for such covered security 
as reported by an effective transaction 
reporting plan or disseminated through 
an automated quotation system as de-
scribed in section 3(a)(51)(A)(ii) of the 
Act, (15 U.S.C. 78c(a)(51)(A)(ii)). 

(ii) Such alternative trading system 
shall provide to a national securities 
exchange or national securities asso-
ciation the prices and sizes of the or-
ders at the highest buy price and the 
lowest sell price for such covered secu-
rity, displayed to more than one person 
in the alternative trading system, for 
inclusion in the quotation data made 
available by the exchange or associa-
tion to quotation vendors pursuant to 
§ 240.11Ac1–1 of this chapter. 

(iii) With respect to any order dis-
played pursuant to paragraph (b)(3)(ii) 
of this section, an alternative trading 
system shall provide to any broker- 
dealer that has access to the national 
securities exchange or national securi-
ties association to which the alter-
native trading system provides the 
prices and sizes of displayed orders pur-
suant to paragraph (b)(3)(ii)(A) of this 
section, the ability to effect a trans-
action with such orders that is: 

(A) Equivalent to the ability of such 
broker-dealer to effect a transaction 
with other orders displayed on the ex-
change or by the association; and 

(B) At the price of the highest priced 
buy order or lowest priced sell order 
displayed for the lesser of the cumu-
lative size of such priced orders entered 
therein at such price, or the size of the 
execution sought by such broker-deal-
er. 
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(4) Fees. The alternative trading sys-
tem shall not charge any fee to broker- 
dealers that access the alternative 
trading system through a national se-
curities exchange or national securi-
ties association, that is inconsistent 
with equivalent access to the alter-
native trading system required by 
paragraph (b)(3)(iii) of this section. In 
addition, if the national securities ex-
change or national securities associa-
tion to which an alternative trading 
system provides the prices and sizes of 
orders under paragraphs (b)(3)(ii) and 
(b)(3)(iii) of this section establishes 
rules designed to assure consistency 
with standards for access to quotations 
displayed on such national securities 
exchange, or the market operated by 
such national securities association, 
the alternative trading system shall 
not charge any fee to members that is 
contrary to, that is not disclosed in the 
manner required by, or that is incon-
sistent with any standard of equivalent 
access established by such rules. 

(5) Fair access. (i) An alternative trad-
ing system shall comply with the re-
quirements in paragraph (b)(5)(ii) of 
this section, if during at least 4 of the 
preceding 6 calendar months, such al-
ternative trading system had: 

(A) With respect to any covered secu-
rity, 20 percent or more of the average 
daily volume in that security reported 
by an effective transaction reporting 
plan or disseminated through an auto-
mated quotation system as described in 
section 3(a)(51)(A)(ii) of the Act (15 
U.S.C. 78c(a)(51)(A)(ii)); 

(B) With respect to an equity secu-
rity that is not a covered security and 
for which transactions are reported to 
a self-regulatory organization, 20 per-
cent or more of the average daily vol-
ume in that security as calculated by 
the self-regulatory organization to 
which such transactions are reported; 

(C) With respect to municipal securi-
ties, 20 percent or more of the average 
daily volume traded in the United 
States; 

(D) With respect to investment grade 
corporate debt, 20 percent or more of 
the average daily volume traded in the 
United States; 

(E) With respect to non-investment 
grade corporate debt, 20 percent or 

more of the average daily volume trad-
ed in the United States. 

(ii) An alternative trading system 
shall: 

(A) Establish written standards for 
granting access to trading on its sys-
tem; 

(B) Not unreasonably prohibit or 
limit any person in respect to access to 
services offered by such alternative 
trading system by applying the stand-
ards established under paragraph 
(b)(5)(ii)(A) of this section in an unfair 
or discriminatory manner; and 

(C) Make and keep records of: 
(1) All grants of access including, for 

all subscribers, the reasons for grant-
ing such access; 

(2) All denials or limitations of ac-
cess and reasons, for each applicant, 
for denying or limiting access. 

(D) Report the information required 
on Form ATS–R, § 249.638 of this chap-
ter, regarding grants, denials, and limi-
tations of access. 

(iii) Notwithstanding paragraph 
(b)(5)(i) of this section, an alternative 
trading system shall not be required to 
comply with the requirements in para-
graph (b)(5)(ii) of this section, if such 
alternative trading system: 

(A) Matches customer orders for a se-
curity with other customer orders; 

(B) Such customers’ orders are not 
displayed to any person, other than 
employees of the alternative trading 
system; and 

(C) Such orders are executed at a 
price for such security disseminated by 
an effective transaction reporting plan 
or through an automated quotation 
system as described in section 
3(a)(51)(A)(ii) of the Act, (15 U.S.C. 
78c(a)(51)(A)(ii)), or derived from such 
prices. 

(6) Capacity, integrity, and security of 
automated systems. (i) The alternative 
trading system shall comply with the 
requirements in paragraph (b)(6)(ii) of 
this section, if during at least 4 of the 
preceding 6 calendar months, such al-
ternative trading system had: 

(A) With respect to any covered secu-
rity, 20 percent or more of the average 
daily volume reported by the effective 
transaction reporting plan or dissemi-
nated through an automated quotation 
system as described in Section 
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3(a)(51)(A)(ii) of the Act, (15 U.S.C. 
78c(a)(51)(A)(ii)); 

(B) With respect to equity securities 
that are not covered securities and for 
which transactions are reported to a 
self-regulatory organization, 20 percent 
or more of the average daily volume as 
calculated by the self-regulatory orga-
nization to which such transactions are 
reported; 

(C) With respect to municipal securi-
ties, 20 percent or more of the average 
daily volume traded in the United 
States; 

(D) With respect to investment grade 
corporate debt, 20 percent or more of 
the average daily volume traded in the 
United States; 

(E) With respect to non-investment 
grade corporate debt, 20 percent or 
more of the average daily volume trad-
ed in the United States. 

(ii) With respect to those systems 
that support order entry, order rout-
ing, order execution, transaction re-
porting, and trade comparison, the al-
ternative trading system shall: 

(A) Establish reasonable current and 
future capacity estimates; 

(B) Conduct periodic capacity stress 
tests of critical systems to determine 
such system’s ability to process trans-
actions in an accurate, timely, and ef-
ficient manner; 

(C) Develop and implement reason-
able procedures to review and keep cur-
rent its system development and test-
ing methodology; 

(D) Review the vulnerability of its 
systems and data center computer op-
erations to internal and external 
threats, physical hazards, and natural 
disasters; 

(E) Establish adequate contingency 
and disaster recovery plans; 

(F) On an annual basis, perform an 
independent review, in accordance with 
established audit procedures and stand-
ards, of such alternative trading sys-
tem’s controls for ensuring that para-
graphs (b)(6)(ii)(A) through (E) of this 
section are met, and conduct a review 
by senior management of a report con-
taining the recommendations and con-
clusions of the independent review; and 

(G) Promptly notify the Commission 
staff of material systems outages and 
significant systems changes. 

(iii) Notwithstanding paragraph 
(b)(6)(i) of this section, an alternative 
trading system shall not be required to 
comply with the requirements in para-
graph (b)(6)(ii) of this section, if such 
alternative trading system: 

(A) Matches customer orders for a se-
curity with other customer orders; 

(B) Such customers’ orders are not 
displayed to any person, other than 
employees of the alternative trading 
system; and 

(C) Such orders are executed at a 
price for such security disseminated by 
an effective transaction reporting plan 
or through an automated quotation 
system as described in section 
3(a)(51)(A)(ii) of the Act, (15 U.S.C. 
78c(a)(51)(A)(ii)), or derived from such 
prices. 

(7) Examinations, inspections, and in-
vestigations. The alternative trading 
system shall permit the examination 
and inspection of its premises, systems, 
and records, and cooperate with the ex-
amination, inspection, or investigation 
of subscribers, whether such examina-
tion is being conducted by the Commis-
sion or by a self-regulatory organiza-
tion of which such subscriber is a mem-
ber. 

(8) Recordkeeping. The alternative 
trading system shall: 

(i) Make and keep current the records 
specified in § 242.302; and 

(ii) Preserve the records specified in 
§ 242.303. 

(9) Reporting. The alternative trading 
system shall: 

(i) File the information required by 
Form ATS–R (§ 249.638 of this chapter) 
within 30 calendar days after the end of 
each calendar quarter in which the 
market has operated after the effective 
date of this section; and 

(ii) File the information required by 
Form ATS–R within 10 calendar days 
after an alternative trading system 
ceases to operate. 

(10) Procedures to ensure the confiden-
tial treatment of trading information. 

(i) The alternative trading system 
shall establish adequate safeguards and 
procedures to protect subscribers’ con-
fidential trading information. Such 
safeguards and procedures shall in-
clude: 

(A) Limiting access to the confiden-
tial trading information of subscribers 
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to those employees of the alternative 
trading system who are operating the 
system or responsible for its compli-
ance with these or any other applicable 
rules; 

(B) Implementing standards control-
ling employees of the alternative trad-
ing system trading for their own ac-
counts; and 

(ii) The alternative trading system 
shall adopt and implement adequate 
oversight procedures to ensure that the 
safeguards and procedures established 
pursuant to paragraph (b)(10)(i) of this 
section are followed. 

(11) Name. The alternative trading 
system shall not use in its name the 
word ‘‘exchange,’’ or derivations of the 
word ‘‘exchange,’’ such as the term 
‘‘stock market.’’ 

[63 FR 70921, Dec. 22, 1998, as amended at 65 
FR 13235, Mar. 13, 2000] 

§ 242.302 Recordkeeping requirements 
for alternative trading systems. 

To comply with the condition set 
forth in paragraph (b)(8) of § 242.301, an 
alternative trading system shall make 
and keep current the following records: 

(a) A record of subscribers to such al-
ternative trading system (identifying 
any affiliations between the alter-
native trading system and subscribers 
to the alternative trading system, in-
cluding common directors, officers, or 
owners); 

(b) Daily summaries of trading in the 
alternative trading system including: 

(1) Securities for which transactions 
have been executed; 

(2) Transaction volume, expressed 
with respect to equity securities in: 

(i) Number of trades; 
(ii) Number of shares traded; and 
(iii) Total settlement value in terms 

of U.S. dollars; and 
(3) Transaction volume, expressed 

with respect to debt securities in: 
(i) Number of trades; and 
(ii) Total U.S. dollar value; and 
(c) Time-sequenced records of order 

information in the alternative trading 
system, including: 

(1) Date and time (expressed in terms 
of hours, minutes, and seconds) that 
the order was received; 

(2) Identity of the security; 

(3) The number of shares, or principal 
amount of bonds, to which the order 
applies; 

(4) An identification of the order as 
related to a program trade or an index 
arbitrage trade as defined in New York 
Stock Exchange Rule 80A; 

(5) The designation of the order as a 
buy or sell order; 

(6) The designation of the order as a 
short sale order; 

(7) The designation of the order as a 
market order, limit order, stop order, 
stop limit order, or other type or order; 

(8) Any limit or stop price prescribed 
by the order; 

(9) The date on which the order ex-
pires and, if the time in force is less 
than one day, the time when the order 
expires; 

(10) The time limit during which the 
order is in force; 

(11) Any instructions to modify or 
cancel the order; 

(12) The type of account, i.e., retail, 
wholesale, employee, proprietary, or 
any other type of account designated 
by the alternative trading system, for 
which the order is submitted; 

(13) Date and time (expressed in 
terms of hours, minutes, and seconds) 
that the order was executed; 

(14) Price at which the order was exe-
cuted; 

(15) Size of the order executed (ex-
pressed in number of shares or units or 
principal amount); and 

(16) Identity of the parties to the 
transaction. 

§ 242.303 Record preservation require-
ments for alternative trading sys-
tems. 

(a) To comply with the condition set 
forth in paragraph (b)(9) of § 242.301, an 
alternative trading system shall pre-
serve the following records: 

(1) For a period of not less than three 
years, the first two years in an easily 
accessible place, an alternative trading 
system shall preserve: 

(i) All records required to be made 
pursuant to § 242.302; 

(ii) All notices provided by such al-
ternative trading system to subscribers 
generally, whether written or commu-
nicated through automated means, in-
cluding, but not limited to, notices ad-
dressing hours of system operations, 
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system malfunctions, changes to sys-
tem procedures, maintenance of hard-
ware and software, instructions per-
taining to access to the market and de-
nials of, or limitations on, access to 
the alternative trading system; 

(iii) If subject to paragraph (b)(5)(ii) 
of § 242.301, at least one copy of such al-
ternative trading system’s standards 
for access to trading, all documents 
relevant to the alternative trading sys-
tems decision to grant, deny, or limit 
access to any person, and all other doc-
uments made or received by the alter-
native trading system in the course of 
complying with paragraph (b)(5) of 
§ 242.301; and 

(iv) At least one copy of all docu-
ments made or received by the alter-
native trading system in the course of 
complying with paragraph (b)(6) of 
§ 242.301, including all correspondence, 
memoranda, papers, books, notices, ac-
counts, reports, test scripts, test re-
sults, and other similar records. 

(2) During the life of the enterprise 
and of any successor enterprise, an al-
ternative trading system shall pre-
serve: 

(i) All partnership articles or, in the 
case of a corporation, all articles of in-
corporation or charter, minute books 
and stock certificate books; and 

(ii) Copies of reports filed pursuant to 
paragraph (b)(2) of § 242.301 of this chap-
ter and records made pursuant to para-
graph (b)(5) of § 242.301 of this chapter. 

(b) The records required to be main-
tained and preserved pursuant to para-
graph (a) of this section must be pro-
duced, reproduced, and maintained in 
paper form or in any of the forms per-
mitted under § 240.17a–4(f) of this chap-
ter. 

(c) Alternative trading systems must 
comply with any other applicable rec-
ordkeeping or reporting requirement in 
the Act, and the rules and regulations 
thereunder. If the information in a 
record required to be made pursuant to 
this section is preserved in a record 
made pursuant to § 240.17a–3 or 
§ 240.17a–4 of this chapter, or otherwise 
preserved by the alternative trading 
system (whether in summary or some 
other form), this section shall not re-
quire the sponsor to maintain such in-
formation in a separate file, provided 
that the sponsor can promptly sort and 

retrieve the information as if it had 
been kept in a separate file as a record 
made pursuant to this section, and pre-
serves the information in accordance 
with the time periods specified in para-
graph (a) of this section. 

(d) The records required to be main-
tained and preserved pursuant to this 
section may be prepared or maintained 
by a service bureau, depository, or 
other recordkeeping service on behalf 
of the alternative trading system. An 
agreement with a service bureau, de-
pository, or other recordkeeping serv-
ice shall not relieve the alternative 
trading system from the responsibility 
to prepare and maintain records as 
specified in this section. The service 
bureau, depository, or other record-
keeping service shall file with the 
Commission a written undertaking in a 
form acceptable to the Commission, 
signed by a duly authorized person, to 
the effect that such records are the 
property of the alternative trading sys-
tem required to be maintained and pre-
served and will be surrendered prompt-
ly on request of the alternative trading 
system, and shall include the following 
provision: With respect to any books 
and records maintained or preserved on 
behalf of (name of alternative trading 
system), the undersigned hereby under-
takes to permit examination of such 
books and records at any time, or from 
time to time, during business hours by 
the staff of the Securities and Ex-
change Commission, any self-regu-
latory organization of which the alter-
native trading system is a member, or 
any State securities regulator having 
jurisdiction over the alternative trad-
ing system, and to promptly furnish to 
the Commission, self-regulatory orga-
nization of which the alternative trad-
ing system is a member, or any State 
securities regulator having jurisdiction 
over the alternative trading system a 
true, correct, complete and current 
hard copy of any, all, or any part of, 
such books and records. 

(e) Every alternative trading system 
shall furnish to any representative of 
the Commission promptly upon re-
quest, legible, true, and complete cop-
ies of those records that are required to 
be preserved under this section. 

[63 FR 70921, Dec. 22, 1998, as amended at 66 
FR 55841, Nov. 2, 2001] 
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CUSTOMER MARGIN REQUIREMENTS FOR 
SECURITY FUTURES 

SOURCE: 67 FR 53176, Aug. 14, 2002, unless 
otherwise noted. 

§ 242.400 Customer margin require-
ments for security futures—author-
ity, purpose, interpretation, and 
scope. 

(a) Authority and purpose. Sections 
242.400 through 242.406 and 17 CFR 41.42 
through 41.49 (‘‘this Regulation, 
§§ 242.400 through 242.406’’) are issued by 
the Securities and Exchange Commis-
sion (‘‘Commission’’) jointly with the 
Commodity Futures Trading Commis-
sion (‘‘CFTC’’), pursuant to authority 
delegated by the Board of Governors of 
the Federal Reserve System under sec-
tion 7(c)(2)(A) of the Securities Ex-
change Act of 1934 (‘‘Act’’) (15 U.S.C. 
78g(c)(2)(A)). The principal purpose of 
this Regulation (§§ 242.400 through 
242.406) is to regulate customer margin 
collected by brokers, dealers, and 
members of national securities ex-
changes, including futures commission 
merchants required to register as bro-
kers or dealers under section 15(b)(11) 
of the Act (15 U.S.C. 78o(b)(11)), relat-
ing to security futures. 

(b) Interpretation. This Regulation 
(§§ 242.400 through 242.406) shall be 
jointly interpreted by the Commission 
and the CFTC, consistent with the cri-
teria set forth in clauses (i) through 
(iv) of section 7(c)(2)(B) of the Act (15 
U.S.C. 78g(c)(2)(B)) and the provisions 
of Regulation T (12 CFR part 220). 

(c) Scope. (1) This Regulation 
(§§ 242.400 through 242.406) does not pre-
clude a self-regulatory authority, 
under rules that are effective in ac-
cordance with section 19(b)(2) of the 
Act (15 U.S.C. 78s(b)(2)) or section 
19(b)(7) of the Act (15 U.S.C. 78s(b)(7)) 
and, as applicable, section 5c(c) of the 
Commodity Exchange Act (‘‘CEA’’) (7 
U.S.C. 7a–2(c)), or a security futures 
intermediary from imposing additional 
margin requirements on security fu-
tures, including higher initial or main-
tenance margin levels, consistent with 
this Regulation (§§ 242.400 through 
242.406), or from taking appropriate ac-
tion to preserve its financial integrity. 

(2) This Regulation (§§ 242.400 through 
242.406) does not apply to: 

(i) Financial relations between a cus-
tomer and a security futures inter-
mediary to the extent that they com-
ply with a portfolio margining system 
under rules that meet the criteria set 
forth in section 7(c)(2)(B) of the Act (15 
U.S.C. 78g(c)(2)(B)) and that are effec-
tive in accordance with section 19(b)(2) 
of the Act (15 U.S.C. 78s(b)(2)) and, as 
applicable, section 5c(c) of the CEA (7 
U.S.C. 7a–2(c)); 

(ii) Financial relations between a se-
curity futures intermediary and a for-
eign person involving security futures 
traded on or subject to the rules of a 
foreign board of trade; 

(iii) Margin requirements that clear-
ing agencies registered under section 
17A of the Exchange Act (15 U.S.C. 78q– 
1) or derivatives clearing organizations 
registered under section 5b of the CEA 
(7 U.S.C. 7a–1) impose on their mem-
bers; 

(iv) Financial relations between a se-
curity futures intermediary and a per-
son based on a good faith determina-
tion by the security futures inter-
mediary that such person is an exempt-
ed person; and 

(v) Financial relations between a se-
curity futures intermediary and, or ar-
ranged by a security futures inter-
mediary for, a person relating to trad-
ing in security futures by such person 
for its own account, if such person: 

(A) Is a member of a national securi-
ties exchange or national securities as-
sociation registered pursuant to sec-
tion 15A(a) of the Act (15 U.S.C. 78o– 
3(a)); and 

(B) Is registered with such exchange 
or such association as a security fu-
tures dealer pursuant to rules that are 
effective in accordance with section 
19(b)(2) of the Act (15 U.S.C. 78s(b)(2)) 
and, as applicable, section 5c(c) of the 
CEA (7 U.S.C. 7a–2(c)), that: 

(1) Require such member to be reg-
istered as a floor trader or a floor 
broker with the CFTC under Section 
4f(a)(1) of the CEA (7 U.S.C. 6f(a)(1)), or 
as a dealer with the Commission under 
section 15(b) of the Act (15 U.S.C. 
78o(b)); 

(2) Require such member to maintain 
records sufficient to prove compliance 
with this paragraph (c)(2)(v) and the 
rules of the exchange or association of 
which it is a member; 
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(3) Require such member to hold 
itself out as being willing to buy and 
sell security futures for its own ac-
count on a regular or continuous basis; 
and 

(4) Provide for disciplinary action, 
including revocation of such member’s 
registration as a security futures deal-
er, for such member’s failure to comply 
with this Regulation (§§ 242.400 through 
242.406) or the rules of the exchange or 
association. 

(d) Exemption. The Commission may 
exempt, either unconditionally or on 
specified terms and conditions, finan-
cial relations involving any security 
futures intermediary, customer, posi-
tion, or transaction, or any class of se-
curity futures intermediaries, cus-
tomers, positions, or transactions, 
from one or more requirements of this 
Regulation (§§ 242.400 through 242.406), 
if the Commission determines that 
such exemption is necessary or appro-
priate in the public interest and con-
sistent with the protection of inves-
tors. An exemption granted pursuant 
to this paragraph shall not operate as 
an exemption from any CFTC rules. 
Any exemption that may be required 
from such rules must be obtained sepa-
rately from the CFTC. 

§ 242.401 Definitions. 
(a) For purposes of this Regulation 

(§§ 242.400 through 242.406) only, the fol-
lowing terms shall have the meanings 
set forth in this section. 

(1) Applicable margin rules and margin 
rules applicable to an account mean the 
rules and regulations applicable to fi-
nancial relations between a security 
futures intermediary and a customer 
with respect to security futures and re-
lated positions carried in a securities 
account or futures account as provided 
in § 242.402(a) of this Regulation 
(§§ 242.400 through 242.406). 

(2) Broker shall have the meaning 
provided in section 3(a)(4) of the Act (15 
U.S.C. 78c(a)(4)). 

(3) Contract multiplier means the num-
ber of units of a narrow-based security 
index expressed as a dollar amount, in 
accordance with the terms of the secu-
rity future contract. 

(4) Current market value means, on 
any day: 

(i) With respect to a security future: 

(A) If the instrument underlying such 
security future is a stock, theproduct 
of the daily settlement price of such se-
curity future as shown by any regu-
larly published reporting or quotation 
service, and the applicable number of 
shares per contract; or 

(B) If the instrument underlying such 
security future is a narrow-based secu-
rity index, as defined in section 
3(a)(55)(B) of the Act (15 U.S.C. 
78c(a)(55)(B)), the product of the daily 
settlement price of such security fu-
ture as shown by any regularly pub-
lished reporting or quotation service, 
and the applicable contract multiplier. 

(ii) With respect to a security other 
than a security future, the most recent 
closing sale price of the security, as 
shown by any regularly published re-
porting or quotation service. If there is 
no recent closing sale price, the secu-
rity futures intermediary may use any 
reasonable estimate of the market 
value of the security as of the most re-
cent close of business. 

(5) Customer excludes an exempted 
person and includes: 

(i) Any person or persons acting 
jointly: 

(A) On whose behalf a security fu-
tures intermediary effects a security 
futures transaction or carries a secu-
rity futures position; or 

(B) Who would be considered a cus-
tomer of the security futures inter-
mediary according to the ordinary 
usage of the trade; 

(ii) Any partner in a security futures 
intermediary that is organized as a 
partnership who would be considered a 
customer of the security futures inter-
mediary absent the partnership rela-
tionship; and 

(iii) Any joint venture in which a se-
curity futures intermediary partici-
pates and which would be considered a 
customer of the security futures inter-
mediary if the security futures inter-
mediary were not a participant. 

(6) Daily settlement price means, with 
respect to a security future, the settle-
ment price of such security future de-
termined at the close of trading each 
day, under the rules of the applicable 
exchange, clearing agency, or deriva-
tives clearing organization. 
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(7) Dealer shall have the meaning pro-
vided in section 3(a)(5) of the Act (15 
U.S.C. 78c(a)(5)). 

(8) Equity means the equity or margin 
equity in a securities or futures ac-
count, as computed in accordance with 
the margin rules applicable to the ac-
count and subject to adjustment under 
§ 242.404(c), (d) and (e) of this Regula-
tion (§§ 242.400 through 242.406). 

(9) Exempted person means: 
(i) A member of a national securities 

exchange, a registered broker or dealer, 
or a registered futures commission 
merchant, a substantial portion of 
whose business consists of transactions 
in securities, commodity futures, or 
commodity options with persons other 
than brokers, dealers, futures commis-
sion merchants, floor brokers, or floor 
traders, and includes a person who: 

(A) Maintains at least 1000 active ac-
counts on an annual basis for persons 
other than brokers, dealers, persons as-
sociated with a broker or dealer, fu-
tures commission merchants, floor bro-
kers, floor traders, and persons affili-
ated with a futures commission mer-
chant, floor broker, or floor trader that 
are effecting transactions in securities, 
commodity futures, or commodity op-
tions; 

(B) Earns at least $10 million in gross 
revenues on an annual basis from 
transactions in securities, commodity 
futures, or commodity options with 
persons other than brokers, dealers, 
persons associated with a broker or 
dealer, futures commission merchants, 
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor 
trader; or 

(C) Earns at least 10 percent of its 
gross revenues on an annual basis from 
transactions in securities, commodity 
futures, or commodity options with 
persons other than brokers, dealers, 
persons associated with a broker or 
dealer, futures commission merchants, 
floor brokers, floor traders, and per-
sons affiliated with a futures commis-
sion merchant, floor broker, or floor 
trader. 

(ii) For purposes of paragraph (a)(9)(i) 
of this section only, persons affiliated 
with a futures commission merchant, 
floor broker, or floor trader means any 
partner, officer, director, or branch 

manager of such futures commission 
merchant, floor broker, or floor trader 
(or any person occupying a similar sta-
tus or performing similar functions), 
any person directly or indirectly con-
trolling, controlled by, or under com-
mon control with such futures commis-
sion merchant, floor broker, or floor 
trader, or any employee of such a fu-
tures commission merchant, floor 
broker, or floor trader. 

(iii) A member of a national securi-
ties exchange, a registered broker or 
dealer, or a registered futures commis-
sion merchant that has been in exist-
ence for less than one year may meet 
the definition of exempted person 
based on a six-month period. 

(10) Exempted security shall have the 
meaning provided in section 3(a)(12) of 
the Act (15 U.S.C. 78c(a)(12)). 

(11) Floor broker shall have the mean-
ing provided in Section 1a(16) of the 
CEA (7 U.S.C. 1a(16)). 

(12) Floor trader shall have the mean-
ing provided in Section 1a(17) of the 
CEA (7 U.S.C. 1a(17)). 

(13) Futures account shall have the 
meaning provided in § 240.15c3–3(a) of 
this chapter. 

(14) Futures commission merchant shall 
have the meaning provided in Section 
1a of the CEA (7 U.S.C. 1a). 

(15) Good faith, with respect to mak-
ing a determination or accepting a 
statement concerning financial rela-
tions with a person, means that the se-
curity futures intermediary is alert to 
the circumstances surrounding such fi-
nancial relations, and if in possession 
of information that would cause a pru-
dent person not to make the deter-
mination or accept the notice or cer-
tification without inquiry, investigates 
and is satisfied that it is correct. 

(16) Listed option means a put or call 
option that is: 

(i) Issued by a clearing agency that is 
registered under section 17A of the Act 
(15 U.S.C. 17q–1) or cleared and guaran-
teed by a derivatives clearing organiza-
tion that is registered under Section 5b 
of the CEA (7 U.S.C. 7a–1); and 

(ii) Traded on or subject to the rules 
of a self-regulatory authority. 

(17) Margin call means a demand by a 
security futures intermediary to a cus-
tomer for a deposit of cash, securities 
or other assets to satisfy the required 
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margin for security futures or related 
positions or a special margin require-
ment. 

(18) Margin deficiency means the 
amount by which the required margin 
in an account is not satisfied by the eq-
uity in the account, as computed in ac-
cordance with § 242.404 of this Regula-
tion (§§ 242.400 through 242.406). 

(19) Margin equity security shall have 
the meaning provided in Regulation T. 

(20) Margin security shall have the 
meaning provided in Regulation T. 

(21) Member shall have the meaning 
provided in section 3(a)(3) of the Act (15 
U.S.C. 78c(a)(3)), and shall include per-
sons registered under section 15(b)(11) 
of the Act (15 U.S.C. 78o(b)(11)) that are 
permitted to effect transactions on a 
national securities exchange without 
the services of another person acting as 
executing broker. 

(22) Money market mutual fund means 
any security issued by an investment 
company registered under section 8 of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–8) that is considered a 
money market fund under § 270.2a–7 of 
this chapter. 

(23) Persons associated with a broker or 
dealer shall have the meaning provided 
in section 3(a)(18) of the Act (15 U.S.C. 
78c(a)(18)). 

(24) Regulation T means Regulation T 
promulgated by the Board of Governors 
of the Federal Reserve System, 12 CFR 
part 220, as amended from time to 
time. 

(25) Regulation T collateral value, with 
respect to a security, means the cur-
rent market value of the security re-
duced by the percentage of required 
margin for a position in the security 
held in a margin account under Regula-
tion T. 

(26) Related position, with respect to a 
security future, means any position in 
an account that is combined with the 
security future to create an offsetting 
position as provided in § 242.403(b)(2) of 
this Regulation (§§ 242.400 through 
242.406). 

(27) Related transaction, with respect 
to a position or transaction in a secu-
rity future, means: 

(i) Any transaction that creates, 
eliminates, increases or reduces an off-
setting position involving a security 
future and a related position, as pro-

vided in § 242.403(b)(2) of this Regula-
tion (§§ 242.400 through 242.406); or 

(ii) Any deposit or withdrawal of 
margin for the security future or a re-
lated position, except as provided in 
§ 242.405(b) of this Regulation (§§ 242.400 
through 242.406). 

(28) Securities account shall have the 
meaning provided in § 240.15c3–3(a) of 
this chapter. 

(29) Security futures intermediary 
means any creditor as defined in Regu-
lation T with respect to its financial 
relations with any person involving se-
curity futures. 

(30) Self-regulatory authority means a 
national securities exchange registered 
under section 6 of the Act (15 U.S.C. 
78f), a national securities association 
registered under section 15A of the Act 
(15 U.S.C. 78o–3), a contract market 
registered under Section 5 of the CEA 
(7 U.S.C. 7) or Section 5f of the CEA (7 
U.S.C. 7b–1), or a derivatives trans-
action execution facility registered 
under Section 5a of the CEA (7 U.S.C. 
7a). 

(31) Special margin requirement shall 
have the meaning provided in 
§ 242.404(e)(1)(ii) of this Regulation 
(§§ 242.400 through 242.406). 

(32) Variation settlement means any 
credit or debit to a customer account, 
made on a daily or intraday basis, for 
the purpose of marking to market a se-
curity future or any other contract 
that is: 

(i) Issued by a clearing agency that is 
registered under section 17A of the Act 
(15 U.S.C. 78q–1) or cleared and guaran-
teed by a derivatives clearing organiza-
tion that is registered under Section 5b 
of the CEA (7 U.S.C. 7a–1); and 

(ii) Traded on or subject to the rules 
of a self-regulatory authority. 

(b) Terms used in this Regulation 
(§§ 242.400 through 242.406) and not oth-
erwise defined in this section shall 
have the meaning set forth in the mar-
gin rules applicable to the account. 

(c) Terms used in this Regulation 
(§§ 242.400 through 242.406) and not oth-
erwise defined in this section or in the 
margin rules applicable to the account 
shall have the meaning set forth in the 
Act and the CEA; if the definitions of a 
term in the Act and the CEA are incon-
sistent as applied in particular cir-
cumstances, such term shall have the 
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meaning set forth in rules, regulations, 
or interpretations jointly promulgated 
by the Commission and the CFTC. 

§ 242.402 General provisions. 
(a) Applicable margin rules. Except to 

the extent inconsistent with this Regu-
lation (§§ 242.400 through 242.406): 

(1) A security futures intermediary 
that carries a security future on behalf 
of a customer in a securities account 
shall record and conduct all financial 
relations with respect to such security 
future and related positions in accord-
ance with Regulation T and the margin 
rules of the self-regulatory authorities 
of which the security futures inter-
mediary is a member. 

(2) A security futures intermediary 
that carries a security future on behalf 
of a customer in a futures account 
shall record and conduct all financial 
relations with respect to such security 
future and related positions in accord-
ance with the margin rules of the self- 
regulatory authorities of which the se-
curity futures intermediary is a mem-
ber. 

(b) Separation and consolidation of ac-
counts. 

(1) The requirements for security fu-
tures and related positions in one ac-
count may not be met by considering 
items in any other account, except as 
permitted or required under paragraph 
(b)(2) of this section or applicable mar-
gin rules. If withdrawals of cash, secu-
rities or other assets deposited as mar-
gin are permitted under this Regula-
tion (§§ 242.400 through 242.406), book-
keeping entries shall be made when 
such cash, securities, or assets are used 
for purposes of meeting requirements 
in another account. 

(2) Notwithstanding paragraph (b)(1) 
of this section, the security futures 
intermediary shall consider all futures 
accounts in which security futures and 
related positions are held that are 
within the same regulatory classifica-
tion or account type and are owned by 
the same customer to be a single ac-
count for purposes of this Regulation 
(§§ 242.400 through 242.406). The security 
futures intermediary may combine 
such accounts with other futures ac-
counts that are within the same regu-
latory classification or account type 
and are owned by the same customer 

for purposes of computing a customer’s 
overall margin requirement, as per-
mitted or required by applicable mar-
gin rules. 

(c) Accounts of partners. If a partner 
of the security futures intermediary 
has an account with the security fu-
tures intermediary in which security 
futures or related positions are held, 
the security futures intermediary shall 
disregard the partner’s financial rela-
tions with the firm (as shown in the 
partner’s capital and ordinary drawing 
accounts) in calculating the margin or 
equity of any such account. 

(d) Contribution to joint venture. If an 
account in which security futures or 
related positions are held is the ac-
count of a joint venture in which the 
security futures intermediary partici-
pates, any interest of the security fu-
tures intermediary in the joint account 
in excess of the interest which the se-
curity futures intermediary would have 
on the basis of its right to share in the 
profits shall be margined in accordance 
with this Regulation (§§ 242.400 through 
242.406). 

(e) Extensions of credit. (1) No security 
futures intermediary may extend or 
maintain credit to or for any customer 
for the purpose of evading or circum-
venting any requirement under this 
Regulation (§§ 242.400 through 242.406). 

(2) A security futures intermediary 
may arrange for the extension or main-
tenance of credit to or for any cus-
tomer by any person, provided that the 
security futures intermediary does not 
willfully arrange credit that would 
constitute a violation of Regulation T, 
U or X of the Board of Governors of the 
Federal Reserve System (12 CFR parts 
220, 221, and 224) by such person. 

(f) Change in exempted person status. 
Once a person ceases to qualify as an 
exempted person, it shall notify the se-
curity futures intermediary of this fact 
before entering into any new security 
futures transaction or related trans-
action that would require additional 
margin to be deposited under this Reg-
ulation (§§ 242.400 through 242.406). Fi-
nancial relations with respect to any 
such transactions shall be subject to 
the provisions of this Regulation 
(§§ 242.400 through 242.406). 
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§ 242.403 Required margin. 
(a) Applicability. Each security fu-

tures intermediary shall determine the 
required margin for the security fu-
tures and related positions held on be-
half of a customer in a securities ac-
count or futures account as set forth in 
this section. 

(b) Required margin.—(1) General rule. 
The required margin for each long or 
short position n a security future shall 
be twenty (20) percent of the current 
market value of such security future. 

(2) Offsetting positions. Notwith-
standing the margin levels specified in 
paragraph (b)(1) of this section, a self- 
regulatory authority may set the re-
quired initial or maintenance margin 
level for an offsetting position involv-
ing security futures and related posi-
tions at a level lower than the level 
that would be required under para-
graph (b)(1) of this section if such posi-
tions were margined separately, pursu-
ant to rules that meet the criteria set 
forth in section 7(c)(2)(B) of the Act (15 
U.S.C. 78g(c)(2)(B)) and are effective in 
accordance with section 19(b)(2) of the 
Act (15 U.S.C. 78s(b)(2)) and, as applica-
ble, Section 5c(c) of the CEA (7 U.S.C. 
7a–2(c)). 

(c) Procedures for certain margin level 
adjustments. An exchange registered 
under section 6(g) of the Act (15 U.S.C. 
78f(g)), or a national securities associa-
tion registered under section 15A(k) of 
the Act (15 U.S.C. 78o–3(k)), may raise 
or lower the required margin level for a 
security future to a level not lower 
than that specified in this section, in 
accordance with section 19(b)(7) of the 
Act (15 U.S.C. 78s(b)(7)). 

§ 242.404 Type, form and use of mar-
gin. 

(a) When margin is required. Margin is 
required to be deposited whenever the 
required margin for security futures 
and related positions in an account is 
not satisfied by the equity in the ac-
count, subject to adjustment under 
paragraph (c) of this section. 

(b) Acceptable margin deposits. (1) The 
required margin may be satisfied by a 
deposit of cash, margin securities (sub-
ject to paragraph (b)(2) of this section), 
exempted securities, any other asset 
permitted under Regulation T to sat-
isfy a margin deficiency in a securities 

margin account, or any combination 
thereof, each as valued in accordance 
with paragraph (c) of this section. 

(2) Shares of a money market mutual 
fund may be accepted as a margin de-
posit for purposes of this Regulation 
(§§ 242.400 through 242.406), provided 
that: 

(i) The customer waives any right to 
redeem the shares without the consent 
of the security futures intermediary 
and instructs the fund or its transfer 
agent accordingly; 

(ii) The security futures inter-
mediary (or clearing agency or deriva-
tives clearing organization with which 
the shares are deposited as margin) ob-
tains the right to redeem the shares in 
cash, promptly upon request; and 

(iii) The fund agrees to satisfy any 
conditions necessary or appropriate to 
ensure that the shares may be re-
deemed in cash, promptly upon re-
quest. 

(c) Adjustments. 
(1) Futures accounts. For purposes of 

this section, the equity in a futures ac-
count shall be computed in accordance 
with the margin rules applicable to the 
account, subject to the following: 

(i) A security future shall have no 
value; 

(ii) Each net long or short position in 
a listed option on a contract for future 
delivery shall be valued in accordance 
with the margin rules applicable to the 
account; 

(iii) Except as permitted in para-
graph (e) of this section, each margin 
equity security shall be valued at an 
amount no greater than its Regulation 
T collateral value; 

(iv) Each other security shall be val-
ued at an amount no greater than its 
current market value reduced by the 
percentage specified for such security 
in § 240.15c3–1(c)(2)(vi) of this chapter; 

(v) Freely convertible foreign cur-
rency may be valued at an amount no 
greater than its daily marked-to-mar-
ket U.S. dollar equivalent; 

(vi) Variation settlement receivable 
(or payable) by an account at the close 
of trading on any day shall be treated 
as a credit (or debit) to the account on 
that day; and 

(vii) Each other acceptable margin 
deposit or component of equity shall be 
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valued at an amount no greater than 
its value under Regulation T. 

(2) Securities accounts. For purposes of 
this section, the equity in a securities 
account shall be computed in accord-
ance with the margin rules applicable 
to the account, subject to the fol-
lowing: 

(i) A security future shall have no 
value; 

(ii) Freely convertible foreign cur-
rency may be valued at an amount no 
greater than its daily mark-to-market 
U.S. dollar equivalent; and 

(iii) Variation settlement receivable 
(or payable) to an account at the close 
of trading on any day shall be treated 
as a credit (or debit) by the account on 
that day. 

(d) Satisfaction restriction. Any trans-
action, position or deposit that is used 
to satisfy the required margin for secu-
rity futures or related positions under 
this Regulation (§§ 242.400 through 
242.406), including a related position, 
shall be unavailable to satisfy the re-
quired margin for any other position or 
transaction or any other requirement. 

(e) Alternative collateral valuation for 
margin equity securities in a futures ac-
count. 

(1) Notwithstanding paragraph 
(c)(1)(iii) of this section, a security fu-
tures intermediary need not value a 
margin equity security at its Regula-
tion T collateral value when deter-
mining whether the required margin 
for the security futures and related po-
sitions in a futures account is satisfied, 
provided that: 

(i) The margin equity security is val-
ued at an amount no greater than the 
current market value of the security 
reduced by the lowest percentage level 
of margin required for a long position 
in the security held in a margin ac-
count under the rules of a national se-
curities exchange registered pursuant 
to section 6(a) of the Act (15 U.S.C. 
78f(a)); 

(ii) Additional margin is required to 
be deposited on any day when the day’s 
security futures transactions and re-
lated transactions would create or in-
crease a margin deficiency in the ac-
count if the margin equity securities 
were valued at their Regulation T col-
lateral value, and shall be for the 
amount of the margin deficiency so 

created or increased (a ‘‘special margin 
requirement’’); and 

(iii) Cash, securities, or other assets 
deposited as margin for the positions in 
an account are not permitted to be 
withdrawn from the account at any 
time that: 

(A) Additional cash, securities, or 
other assets are required to be depos-
ited as margin under this section for a 
transaction in the account on the same 
or a previous day; or 

(B) The withdrawal, together with 
other transactions, deposits, and with-
drawals on the same day, would create 
or increase a margin deficiency if the 
margin equity securities were valued 
at their Regulation T collateral value. 

(2) All security futures transactions 
and related transactions on any day 
shall be combined to determine the 
amount of a special margin require-
ment. Additional margin deposited to 
satisfy a special margin requirement 
shall be valued at an amount no great-
er than its Regulation T collateral 
value. 

(3) If the alternative collateral valu-
ation method set forth in paragraph (e) 
of this section is used with respect to 
an account in which security futures or 
related positions are carried: 

(i) An account that is transferred 
from one security futures intermediary 
to another may be treated as if it had 
been maintained by the transferee from 
the date of its origin, if the transferee 
accepts, in good faith, a signed state-
ment of the transferor (or, if that is 
not practicable, of the customer), that 
any margin call issued under this Reg-
ulation (§§ 242.400 through 242.406) has 
been satisfied; and 

(ii) An account that is transferred 
from one customer to another as part 
of a transaction, not undertaken to 
avoid the requirements of this Regula-
tion (§§ 242.400 through 242.406), may be 
treated as if it had been maintained for 
the transferee from the date of its ori-
gin, if the security futures inter-
mediary accepts in good faith and 
keeps with the transferee account a 
signed statement of the transferor de-
scribing the circumstances for the 
transfer. 

(f) Guarantee of accounts. No guar-
antee of a customer’s account shall be 
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given any effect for purposes of deter-
mining whether the required margin in 
an account is satisfied, except as per-
mitted under applicable margin rules. 

§ 242.405 Withdrawal of margin. 
(a) By the customer. Except as other-

wise provided in § 242.404(e)(1)(ii) of this 
Regulation (§§ 242.400 through 242.406), 
cash, securities, or other assets depos-
ited as margin for positions in an ac-
count may be withdrawn, provided that 
the equity in the account after such 
withdrawal is sufficient to satisfy the 
required margin for the security fu-
tures and related positions in the ac-
count under this Regulation (§§ 242.400 
through 242.406). 

(b) By the security futures inter-
mediary. Notwithstanding paragraph (a) 
of this section, the security futures 
intermediary, in its usual practice, 
may deduct the following items from 
an account in which security futures or 
related positions are held if they are 
considered in computing the balance of 
such account: 

(1) Variation settlement payable, di-
rectly or indirectly, to a clearing agen-
cy that is registered under section 17A 
of the Act (15 U.S.C. 78q–1) or a deriva-
tives clearing organization that is reg-
istered under section 5b of the CEA (7 
U.S.C. 7a–1); 

(2) Interest charged on credit main-
tained in the account; 

(3) Communication or shipping 
charges with respect to transactions in 
the account; 

(4) Payment of commissions, broker-
age, taxes, storage and other charges 
lawfully accruing in connection with 
the positions and transactions in the 
account; 

(5) Any service charges that the secu-
rity futures intermediary may impose; 
or 

(6) Any other withdrawals that are 
permitted from a securities margin ac-
count under Regulation T, to the ex-
tent permitted under applicable mar-
gin rules. 

§ 242.406 Undermargined accounts. 
(a) Failure to satisfy margin call. If any 

margin call required by this Regula-
tion (§§ 242.400 through 242.406) is not 
met in full, the security futures inter-
mediary shall take the deduction re-

quired with respect to an undermar-
gined account in computing its net 
capital under Commission or CFTC 
rules. 

(b) Accounts that liquidate to a deficit. 
If at any time there is a liquidating 
deficit in an account in which security 
futures are held, the security futures 
intermediary shall take steps to liq-
uidate positions in the account 
promptly and in an orderly manner. 

(c) Liquidation of undermargined ac-
counts not required. Notwithstanding 
Section 402(a) of this Regulation 
(§§ 242.400 through 242.406), section 
220.4(d) of Regulation T (12 CFR 
220.4(d)) respecting liquidation of posi-
tions in lieu of deposit shall not apply 
with respect to security futures carried 
in a securities account. 

REGULATION AC—ANALYST 
CERTIFICATION 

SOURCE: 68 FR 9492, February 27, 2003, un-
less otherwise noted. 

§ 242.500 Definitions. 
For purposes of Regulation AC 

(§§ 242.500 through 242.505 of this chap-
ter) the term: 

Covered person of a broker or dealer 
means an associated person of that 
broker or dealer but does not include: 

(1) An associated person: 
(i) If the associated person has no of-

ficers (or persons performing similar 
functions) or employees in common 
with the broker or dealer who can in-
fluence the activities of research ana-
lysts or the content of research re-
ports; and 

(ii) If the broker or dealer maintains 
and enforces written policies and pro-
cedures reasonably designed to prevent 
the broker or dealer, any controlling 
persons, officers (or persons performing 
similar functions), and employees of 
the broker or dealer from influencing 
the activities of research analysts and 
the content of research reports pre-
pared by the associated person. 

(2) An associated person who is an in-
vestment adviser: 

(i) Not registered with the Commis-
sion as an investment adviser because 
of the prohibition of section 203A of the 
Investment Advisers Act of 1940 (15 
U.S.C. 80b–3a); and 
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(ii) Not registered or required to be 
registered with the Commission as a 
broker or dealer. 

NOTE TO DEFINITION OF COVERED PERSON: An 
associated person of a broker or dealer who 
is not a covered person continues to be sub-
ject to the federal securities laws, including 
the anti-fraud provisions of the federal secu-
rities laws. 

Foreign person means any person who 
is not a U.S. person. 

Foreign security means a security 
issued by a foreign issuer for which a 
U.S. market is not the principal trad-
ing market. 

Public appearance means any partici-
pation by a research analyst in a sem-
inar, forum (including an interactive 
electronic forum), or radio or tele-
vision or other interview, in which the 
research analyst makes a specific rec-
ommendation or provides information 
reasonably sufficient upon which to 
base an investment decision about a se-
curity or an issuer. 

Registered broker or dealer means a 
broker or dealer registered or required 
to register pursuant to section 15 or 
section 15B of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o or 78o–4) or a 
government securities broker or gov-
ernment securities dealer registered or 
required to register pursuant to section 
15C(a)(1)(A) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o–5(a)(1)(A)). 

Research analyst means any natural 
person who is primarily responsible for 
the preparation of the content of a re-
search report. 

Research report means a written com-
munication (including an electronic 
communication) that includes an anal-
ysis of a security or an issuer and pro-
vides information reasonably sufficient 
upon which to base an investment deci-
sion. 

Third party research analyst means: 
(1) With respect to a broker or dealer, 

any research analyst not employed by 
that broker or dealer or any associated 
person of that broker or dealer; and 

(2) With respect to a covered person 
of a broker or dealer, any research ana-
lyst not employed by that covered per-
son, by the broker or dealer with whom 
that covered person is associated, or by 
any other associated person of the 
broker or dealer with whom that cov-
ered person is associated. 

United States has the meaning con-
tained in § 230.902(l) of this chapter. 

U.S. person has the meaning con-
tained in § 230.902(k) of this chapter. 

§ 242.501 Certifications in connection 
with research reports. 

(a) A broker or dealer or covered per-
son that publishes, circulates, or pro-
vides a research report prepared by a 
research analyst to a U.S. person in the 
United States shall include in that re-
search report a clear and prominent 
certification by the research analyst 
containing the following: 

(1) A statement attesting that all of 
the views expressed in the research re-
port accurately reflect the research an-
alyst’s personal views about any and 
all of the subject securities or issuers; 
and 

(2)(i) A statement attesting that no 
part of the research analyst’s com-
pensation was, is, or will be, directly or 
indirectly, related to the specific rec-
ommendations or views expressed by 
the research analyst in the research re-
port; or 

(ii) A statement: 
(A) Attesting that part or all of the 

research analyst’s compensation was, 
is, or will be, directly or indirectly, re-
lated to the specific recommendations 
or views expressed by the research ana-
lyst in the research report; 

(B) Identifying the source, amount, 
and purpose of such compensation; and 

(C) Further disclosing that the com-
pensation could influence the rec-
ommendations or views expressed in 
the research report. 

(b) A broker or dealer or covered per-
son that publishes, circulates, or pro-
vides a research report prepared by a 
third party research analyst to a U.S. 
person in the United States shall be ex-
empt from the requirements of this 
section with respect to such research 
report if the following conditions are 
satisfied: 

(1) The employer of the third party 
research analyst has no officers (or per-
sons performing similar functions) or 
employees in common with the broker 
or dealer or covered person; and 

(2) The broker or dealer (or, with re-
spect to a covered person, the broker or 
dealer with whom the covered person is 
associated) maintains and enforces 
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written policies and procedures reason-
ably designed to prevent the broker or 
dealer, any controlling persons, offi-
cers (or persons performing similar 
functions), and employees of the broker 
or dealer from influencing the activi-
ties of the third party research analyst 
and the content of research reports 
prepared by the third party research 
analyst. 

§ 242.502 Certifications in connection 
with public appearances. 

(a) If a broker or dealer publishes, 
circulates, or provides a research re-
port prepared by a research analyst 
employed by the broker or dealer or 
covered person to a U.S. person in the 
United States, the broker or dealer 
must make a record within 30 days 
after any calendar quarter in which the 
research analyst made a public appear-
ance that contains the following: 

(1) A statement by the research ana-
lyst attesting that the views expressed 
by the research analyst in all public 
appearances during the calendar quar-
ter accurately reflected the research 
analyst’s personal views at that time 
about any and all of the subject securi-
ties or issuers; and 

(2) A statement by the research ana-
lyst attesting that no part of the re-
search analyst’s compensation was, is, 
or will be, directly or indirectly, re-
lated to the specific recommendations 
or views expressed by the research ana-
lyst in such public appearances. 

(b) If the broker or dealer does not 
obtain a statement by the research an-
alyst in accordance with paragraph (a) 
of this section: 

(1) The broker or dealer shall prompt-
ly notify in writing its examining au-
thority, designated pursuant to section 
17(d) of the Securities Exchange Act of 
1934 (15 U.S.C. 78q(d)) and § 240.17d–2 of 
this chapter, that the research analyst 
did not provide the certifications speci-
fied in paragraph (a) of this section; 
and 

(2) For 120 days following notification 
pursuant to paragraph (b)(1) of this sec-
tion, the broker or dealer shall disclose 
in any research report prepared by the 
research analyst and published, cir-
culated, or provided to a U.S. person in 
the United States that the research an-
alyst did not provide the certifications 

specified in paragraph (a) of this sec-
tion. 

(c) In the case of a research analyst 
who is employed outside the United 
States by a foreign person located out-
side the United States, this section 
shall only apply to a public appearance 
while the research analyst is phys-
ically present in the United States. 

(d) A broker or dealer shall preserve 
the records specified in paragraphs (a) 
and (b) of this section in accordance 
with § 240.17a–4 of this chapter and for a 
period of not less than 3 years, the first 
2 years in an accessible place. 

§ 242.503 Certain foreign research re-
ports. 

A foreign person, located outside the 
United States and not associated with 
a registered broker or dealer, who pre-
pares a research report concerning a 
foreign security and provides it to a 
U.S. person in the United States in ac-
cordance with the provisions of 
§ 240.15a–6(a)(2) of this chapter shall be 
exempt from the requirements of this 
regulation. 

§ 242.504 Notification to associated 
persons. 

A broker or dealer shall notify any 
person with whom that broker or deal-
er is associated who publishes, cir-
culates, or provides research reports: 

(a) Whether the broker or dealer 
maintains and enforces written policies 
and procedures reasonably designed to 
prevent the broker or dealer, any con-
trolling persons, officers (or persons 
performing similar functions), or em-
ployees of the broker or dealer from in-
fluencing the activities of research an-
alysts and the content of research re-
ports prepared by the associated per-
son; and 

(b) Whether the associated person has 
any officers (or persons performing 
similar functions) or employees in 
common with the broker or dealer who 
can influence the activities of research 
analysts or the content of research re-
ports and, if so, the identity of those 
persons. 

§ 242.505 Exclusion for news media. 

No provision of this Regulation AC 
shall apply to any person who: 
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(a) Is the publisher of any bona fide 
newspaper, news magazine or business 
or financial publication of general and 
regular circulation; and 

(b) Is not registered or required to be 
registered with the Commission as a 
broker or dealer or investment adviser. 

PART 243—REGULATION FD 

Sec. 
243.100 General rule regarding selective dis-

closure. 
243.101 Definitions. 
243.102 No effect on antifraud liability. 
243.103 No effect on Exchange Act reporting 

status. 

AUTHORITY: 15 U.S.C. 78c, 78i, 78j, 78m, 78o, 
78w, 78mm, and 80a–29, unless otherwise 
noted. 

SOURCE: 65 FR 51738, Aug. 24, 2000, unless 
otherwise noted. 

§ 243.100 General rule regarding selec-
tive disclosure. 

(a) Whenever an issuer, or any person 
acting on its behalf, discloses any ma-
terial nonpublic information regarding 
that issuer or its securities to any per-
son described in paragraph (b)(1) of this 
section, the issuer shall make public 
disclosure of that information as pro-
vided in § 243.101(e): 

(1) Simultaneously, in the case of an 
intentional disclosure; and 

(2) Promptly, in the case of a non-in-
tentional disclosure. 

(b)(1) Except as provided in para-
graph (b)(2) of this section, paragraph 
(a) of this section shall apply to a dis-
closure made to any person outside the 
issuer: 

(i) Who is a broker or dealer, or a per-
son associated with a broker or dealer, 
as those terms are defined in Section 
3(a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)); 

(ii) Who is an investment adviser, as 
that term is defined in Section 
202(a)(11) of the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–2(a)(11)); an 
institutional investment manager, as 
that term is defined in Section 13(f)(5) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78m(f)(5)), that filed a report 
on Form 13F (17 CFR 249.325) with the 
Commission for the most recent quar-
ter ended prior to the date of the dis-
closure; or a person associated with ei-

ther of the foregoing. For purposes of 
this paragraph, a ‘‘person associated 
with an investment adviser or institu-
tional investment manager’’ has the 
meaning set forth in Section 202(a)(17) 
of the Investment Advisers Act of 1940 
(15 U.S.C. 80b–2(a)(17)), assuming for 
these purposes that an institutional in-
vestment manager is an investment ad-
viser; 

(iii) Who is an investment company, 
as defined in Section 3 of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–3), or who would be an investment 
company but for Section 3(c)(1) (15 
U.S.C. 80a–3(c)(1)) or Section 3(c)(7) (15 
U.S.C. 80a–3(c)(7)) thereof, or an affili-
ated person of either of the foregoing. 
For purposes of this paragraph, ‘‘affili-
ated person’’ means only those persons 
described in Section 2(a)(3)(C), (D), (E), 
and (F) of the Investment Company 
Act of 1940 (15 U.S.C. 80a–2(a)(3)(C), (D), 
(E), and (F)), assuming for these pur-
poses that a person who would be an in-
vestment company but for Section 
3(c)(1) (15 U.S.C. 80a–3(c)(1)) or Section 
3(c)(7) (15 U.S.C. 80a–3(c)(7)) of the In-
vestment Company Act of 1940 is an in-
vestment company; or 

(iv) Who is a holder of the issuer’s se-
curities, under circumstances in which 
it is reasonably foreseeable that the 
person will purchase or sell the issuer’s 
securities on the basis of the informa-
tion. 

(2) Paragraph (a) of this section shall 
not apply to a disclosure made: 

(i) To a person who owes a duty of 
trust or confidence to the issuer (such 
as an attorney, investment banker, or 
accountant); 

(ii) To a person who expressly agrees 
to maintain the disclosed information 
in confidence; 

(iii) To an entity whose primary busi-
ness is the issuance of credit ratings, 
provided the information is disclosed 
solely for the purpose of developing a 
credit rating and the entity’s ratings 
are publicly available; or 

(iv) In connection with a securities 
offering registered under the Securities 
Act, other than an offering of the type 
described in any of Rule 415(a)(1)(i)–(vi) 
(§ 230.415(a)(1)(i)–(vi) of this chapter). 
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